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EME -COVERTS ae. marjied fre 
Women ; and Huſband and. fe,. 


muſt join in Suit for Things meer- 
ly in Action, belonging to the 
Wife. 1 Ch. Ca. 41. 


But ſometimes the Wife by her Pro- In what Caſes 


chein Amy, or next Friend, ſues her Huſ- — — 


band in this Court, as where ſhe ſues Hulbaae, 
Vol. II, A 2 him 
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Feme Covert, 

him for Performance of a Marriage 
Settlement, or the like. And ſometimes 
ſhe petitions againſt him, or ſues him 
here for Alimony, as where he turns 
her away, or where ſhe goes away upon 
ill Uſage : Alſo a Feme Covert hath been 
allowed to ſue in her ow Name, when 
her Huſband was beyond Sea: So in 
Caſe where a Huſhand releaſed his Wife's 
Debt. 


un > -- © - A ume Covert, who has a ſeparate 


Maintenance, may ſue alone; ſo may 
a Wife Whoſe Huſband is baniſhed by 
Act of Parliament, and may act in every 

. : (Thing as a Feme Sole. 1 Ch. Ca. 35. 
2 Vern. 104. | 


The Wife res If the Wiſe n and the Hur 


fuſing to 
ſwer, the 


n Þand.Rands out all Proceſs of Contempt, 


can be taken the Bill can be taken pro confeſſo, a- 
pro cenfeſſe, = oainſt the Huſband only. So where a 


gainſt the Huſ- 
band only 


ife by Combination refuſed to join 


So if the Wie. with her Huſband in a Plea, the Plea 


refuſes to 


join in 


a Plea, it ſhall was ordered to ſtand as for the Huſband, 


ftand as 


Huſband only. 


for the and the Plaintiff to proceed againſt the 
Wife. 1 Ch. Ca. 296. 2 Ch. Ca. 173. 


A Fine Gene K Feme Covert muſt anſwer alone, if 
alone; if Hof- the Huſband is not amenable, or an 
band be not a» Attachment will be granted againſt her. 


menable. 


2 Vern. 613. 
Though 


Feme Covert, 46 7 


Though the Wife's Anſwer differs — 4 — 
from the Huſband's, yet it ſhall not pre- the Huſband, 
judice him, for ſhe can be no Witneſs r 


againſt him. 2 Vern. 79. 


Where a Wife is Defendant, you Though the 
cannot regularly. ſerve the Wife with — 
Proceſs to Anſwer, without ſerving the Wife, yet both 
Huſband alſo, though the Matter in Vit Prack. 


Queſtion concerns the Wife only. 


But frequently the Wife is put to an- Where a Wife 
ſwer alone, when the Huſband is be- en nee 
yond Sea, but there muſt be an Order Huſband, there 
obtained for the Wife to put in and ſwear qr > an Por- 
her Anſwer ſeparate from her Huſband, poſe. | 
which the Court will grant upon Coun- 
ſel's Motion. So where ſhe lives ſepa- 
rate from her Huſband, ſhe is — aut 
ordered to anſwer alone; but if ſhe 
anſwers alone, without Leave. of the 
Court, the Anſwer will be ſuppreſſed 


upon Motion. 1 Ch. Rep. 68, 


mw * 


For more on this Subject, ſee Title 
Anſwers, &c. | 
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- Pines on Sheriffs. 


_ RULE, Y the yd general Rule, no Fines 
r upon the Averment are to be taken 


not to be taken 


222 off, but upon Certificate of the Attor- 
bl. ney, that the Coſts of impoſing ſuch Fines 


are paid, and good Cauſe appearing to 
the Court, for taking off ſuch Fines. 


RULE. _ By the 73d general Rule, where a 
Autachment '0. Sheriff doth not bring in the Defendant's 


the Purſuivant a 8 
againſt « Sheriff, Body upon a Cepi, or bring in Money 
an 


aue lopaled in al according to his Return, or doth not 


Caſes, return his Writ ar Proceſs, Affidavit be- 


ing filed of the Delivery thereof, that 
in all ſuch Caſes, after two Fines 
are impoſed by the Court, an Attach- 
ment to the Purſuivant ſhall iſſue of 
courſe, firſt taking out an Order for 
the ſame, which is to mention the ſaid 
reſpective Fines and the Time of en- 
tring each Rule. 


RULE. On the 28th of November 1752, it 
Fines impoiet Was ordered as a general Rule, that for 
returning Writs, the future, no Fines impoſed on Sheriffs 
pot en gl for not returning Writs directed to 
Cauſe ſhewn by them, ſhall be reduced, unleſs an Affi- 
— davit be produced aſſigning a ſufficient 

Cauſe wherefore they delayed returning 
1 EY E 


Hearig. 


469 


Hearing. 


ATED Publication had paſſed at the The Method of 
| Civil Law, the laſt Act, quaad the beiringCaites, 
Proof, was the Conclufia Cauſe, which 
was — in Fact, and there was 

an Inſtance of either Party to the Judge 

that either Party ſhould renounce all 

further Proof, and if the Party did re- 

nounce the Proof, there was a Con- 

cluſion; but if he did not ſhew any 

Cauſe why he ſhould not, for his Con- 

tumacy in not renouncing, the Conclu- 

ſion was taken pro confeſſo: But this is 

not of the Eſſence of the Proceſs ; Con- 

= clufio non eft de Subſtantia, ſed potius ex 

guadam Conſuetudine, unde fi obmittatur 

non vitiat Proceſſum; tantum magis in 

Cauſis ſummaris in quibus de Necęſſitate 

non requiritur. Vide, Gail, 189, Marant. 

148. 427. | 


And after the Concluſion in the Cauſe, lbidem, 
they moved, or petitioned the Judge to 
ſet down the Cauſe to be heard, which 
they called ad allegandum in Jure; and 
then there was a Citation to the Defen- 
dant to appear at that Day, and upon 
Proof of the Service of that Citation, 
and reading his Anſwer, and Proofs in 
the Cauſe, if he did not appear, the 
Advocate for the Plaintiff GR x argued, 


470 


And in Courts 
of Equity. 


The ſeveral 


ſorts of Hearings. 


RULE. 
Publication of 


ihe Depoſitions. 


Hearing. 


and then the Advocate for the Defen- 
dant, and thereupon Sentence was given. 
tbidem. 


But in Courts of Equity there is no 
ſuch Proceeding as the Conclufio Cauſe; 
for as ſoon as Publication is paſſed, the 
Court, upon Application of the Plaintiff, 
will appoint a Day ad audiendam Senten- 
tiam. 


And Hearings are on, 


Firſt, Bill, Anſwer, Pleadings and 
roofs. | 


Second, Bill, Anſwer, and Pleadings, 
without Proofs. 


Third, Bill and Anfeee. 
Fourth, Bill to be taken pro confeſſo. 
Fifth, On the Officer's Report, and the 


Merits, where an Account has been de- 


creed, which ſee under Title Accdunt. 


Sixth, On the Verdict and Merits, 
where an Iſſue has been directed at Law, 
which ſee, under Tile Orders. 


Seventh, Hearing, ad Requiſitionem 
Defendentis. 


And, Firſt, Of Hearing, on Bill, An- 
ſwer, Pleading and Proofs. 9 


By the 45th general Rule, when Wit- 
neſſes are examined, the firſt Rule for 
Publication is to be n/N d of courſe 


by 


Hearing. 


by an Attorney, without Notice; and 
upon this Motion, the Court will grant 
a conditional Order to ſhew Cauſe, in 
four Days, why Publication ſhould not be 
granted, and an atteſted Copy of this 
Order is to be ſerved on the adverſe At- 
torney ; and when the Time for ſhewing 
= Cauſe is expired, the Court, upon an 
ſ' Attorney's Motion, and upon producing 
che laſt Order, an Affidavit of the Ser- 
vice thereof, and a Certificate of no 
Cauſe being ſhewn why Publication 
8 ſhould not paſs, will make the Rule for 
Publication abſolute. | 


ant hath let a Vacation paſs without 
gexamining any Witneſſes on his Side, 
the Plaintiff's Attorney _ on the firſt 
Day of the next Term, after ſuch Vaca- 
tion, move the firſt Rule for Publicati- 
on, and proceed to make it abſolute, 
as above : But note, the ſhort Vacation 
after Eaſter Term, is never accounted a 
Vacation to examine in. 
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be before, or on the Eſſoin Day of Term, 
the Plaintiff's Attorney may move, to 


on ſome Day in Term; or if Publicati- 
on be paſſed after the Eſſoin Day, then 
in the Sittings after the Term; and the 

; Court 


So likewiſe, when the Plaintiff hath And Publication 
niſhed his Examination either by Com- tif only exa- 


iſſion or in Town, and when the Defen- mines. 


And when Publication is paſſed, if it Of the ferting 
down the Cauſe 
to be heard, and 


have the Cauſe ſet down to be heard, ***** 19%: 


* ment, 
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Hearing. 


Court will- make an Order for that Pur- 
poſe, which Order is to be ſerved on the 
oppoſite Attorney, four Days before the 
Day appointed for the Hearing, exclu- 


ſive of the Day on which it is ſerved ; 


Ibicem. 


The Subpœna to 
hear Judgment, 
is according to 
the Notion of the 
Civil Law. | 


Hearing. 


and when the Day of Hearing is ap- 
pointed, the Plaintiff's Attorney is to 
give a Note of the Cauſe, to the Chief 
Remembrancer, with a brief Account 
of the Nature of it; and then (unleſs 
there be an Order on the Defendant, to 
appear gratis,) he is to take out a Sub- 
pana ad audiendum Fudicium, returnable 
at a Day certain, which is to be ſerved 
eight Days before the Day of Hearing, 
For the Manner of Service, See Title 
Proceſs. | 


If there be ſuch an Order on the De- 
fendant to appear gratis, then the De- 
fendant's Attorney is to be ſerved with 
the Order for Hearing only. 


And this Citation to hear Judgment, 
is made according to the Notion of the 
Civil Law, that no Act of Court may 
be made; parte inaudita altera and the 
Service is made eight Days before the 
Day appointed for Hearing, that the 
Party may have Time to take out the 
Depoſitions, and prepare his Counſel. 


When the Day of Hearing is come, if 
the Plaintiff and Defendant attend, the 
Plaintiff's Counſel is firſt to open the 
Bill, and a Counſel for the Defendant 

openg 
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Hearing. 


opens his Anſwer; then the Caſe on both 
Sides is to be ſtated and argued; and 
thereupon, and upon reading the Proofs, 
the Court proceed to give Judgment. 


But note, that no Cauſe will be ad- 


the Order for ſetting the ſame down, 
called the Order for the Day, be taken 
out, and produced to the Court. 


There may alſo be ſeveral other Or- 
ders conceived, in the Progreſs of the 
Cauſe, which are requiſite to be produ- 


ed on the Hearing, and without which, 
he Court in ſome Caſes will not pro- 


geed: As Orders to revive, where there 
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Was been an Abatement ; for ſtriking 
Parties out of the Bill; that the Defen- 
fant ſhall appear gratis, upon the Hear- 
ang; for taking the Anſwer of a Feme 


Covert, ſeparate from her Huſband ; for 


I ppear and anſwer for him; Orders on 
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onſents, for reading Deeds, Cc. on 
he Hearing as proved; for ſuffering no 


conditional Decree; and ſuch like: 


Which an Attorney or Agent, muſt be 
eſpecially careful to have ready to pro- 


auce to the Court, as they ſhall be need- 


2d. If he duly makes his Entries, in 
bis Books, or regularly keeps his Bills of 
Colt, they will be of great Uſe to him 


upon this Occaſion, 


The 


Order of the Day 
mitted to be brought to Hearing, unleſs on the Hearing, 


— 2 AE AAAS . 


474 Hearing. 


Method of fet- The Method of ſetting down Cauſes 
ſes tobe heard. NOW, is not according to the Priority of 
Publication, as it was formerly: For 
now, before the beginning of each 
Term, the Chief Remembrancer. enters 
in the Book of Notes, all the Cauſes un- 


heard the precedent Term, | 


— And the Attornies in the Vacation, 
| give the Officer a Note of all the Cauſes 
for the enſuing Term, with a brief Ac- 
count of the Nature of each Cauſe ; 
which being entered after the adjourned 
Cauſes, the Officer makes a Liſt of 
them, which is delivered to the Judges, 
and after the Liſt is prepared, no Cauſe | 7 
is admitted to, be after ſet down for that ; 
Term. 


— 


*. 3 7 *. 7 3 be * 


Second. Of Hearing upon Bill, Anſwer 
and Pleadings without Proofs. 


Hearing on Bill TN many Caſes, though the Cauſe re- 
and Antwer, th* | quires no Witneſles to be examined, 
ken as true in all yet it may be neceſſary for the Plaintiff 
_ to reply, whereby the Defendant will be 
put upon Proof of his Anſwer, and the 

Plaintiff admitted to prove the Matters 

of his Bill; for ſhould the Cauſe be 

heard upon Bill and Anſwer, the Plain- 

tiff muſt takg the Defendant's Anſwer, 
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Hearing: 


to be true in all Points. And if the 
Plaintiff replies to an Anſwer, and with- 
out Re-joinder, or Rules, brings the 
Cauſe to a Hearing, the Anſwer ſhall be 
taken to be wholly true, as if there had 
been no Replication ; for the Opportuni- 
ty which the Defendant had of proving 
his Anſwer, is taken from him. See 
Na Chan. Ca. 21. See the Rule, P. 401. 


And if the Subpzns to rejdin, be not 
eerved, Sc. though it be ſued out, the 
he Cauſe may be heard, on Bill and 


bs Anſwer. 


Where a Plaintiff hath reply'd, and 
: *ZFould have the Cauſe heard upon the 
; Meadings, he may forthwith ſerve the 
Pefendant with a Subpæna to tejoin, 
iind upon Affidavit of the Service there- 
f, and upon Motion of his Attorney 
hereon, he may obtain an Order for the 
Pefendant to re-join in four Days: And 
y#hether the Defendant does, or does 
ot rejoin, the Plaintiff's Attorney may 
move of Courſe, and without an Afﬀida- 
it of the Service of the Rule to re- join, 
that the Defendant may examine his 
itneſſes, the following Vacation, or 
that the Cauſe may be heard in the next 
erm, on the Pleadings, and the Court 
ill grant ſuch an Order, and this Or- 
der is to be forthwith ſerved upon the 
PDefendant's Attorney; and if the De- 
fendant examines no Witneſſes, the 
| Plain- 
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Subpeena to re- 
join not ſer ved, 
though ſued vut; 
yet Cauſe may 
be heard on Bill 
and Anſwer, 


How the Plain- 
tiff is to proceed 
to Hearing, on 
the Pleadings 
where he bath 
no Witneſſes to 
examine, in Caſe 
the Defendant 

4 es or det not 
re-join, | 


476 Hearing. 
Plaintiff's Attorney may, the next 
Term, on Afﬀidavit of the Service of 
the ſaid Order, and on Motion thereon, 
obtain an Order, for ſetting down the 
Cauſe, to be heard on ſome Day in the 
Term, if this Motion be made on the 
Eſſoin Day, if afterwards, iri the Sit- 
tings after Term, or in ſome Day in the 
next Term. 


And wherethe But if the Defendant be under an 
re-join gratis, Obligation to re-join gratis, the Plain- 
| tiff need not in this Gale ſerve the De- 
tendant with a Subpæna to re- join, but 
may immediately when he has reply'd, 
put a Rule on the Defendant to exa- 

mine his Witnefles as aforeſaid. 


17 the Defen- If Witneſſes be examined by the De- 
dant examines, » J * 
Plaintiff to pre- fendant, the Plaintiff may after Publi- 

3 P — ra? / 
ceed to Fearing cation of the Depoſitions, ſet down the 

Cauſe for Hearing as is before direct- 


ed. 


Cauſe heardas * Where there are ſeveral Defendants 
to ſome of the in a Cauſe, and that the Plaintiff is not 
Defendants upon p ; . 
the Pleadings, inclined to examine Witneſſes, as to 
and as to the forme of them, but to hear the Cauſe as 
others on the . . 
Pleadings and to thoſe upon the Pleadings, in this 
* Caſe, a Motion is to be made by the 
Plaintiff's Attorney, that the Cauſe may 
be heard as to ſuch Defendarſts, upon g 
the Pleadings; at the ſame Time that 
it is heard againſt the other Defendants, Wn 
upon the Pleadings and Proofs, * 
If 


— — — — 
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Hearing, 477 

By the 47th general Rule, If in any RULE, 47th. 
tl the Pint ſhall proceed to ex- — mw 
amine Witneſſes, and ſhall prove no mere provedihan 
more than what is confeſſed by Anſwer, aufwer, _— 
ſo that he might have gone to Hear- tif to pay the 
ing on the Pleadings, in that Caſe, al- fer, though he 
though he obtain a Decree, yet he ſhall obtain a Decrce, 
pay the Defendant the Coſts expended 


after his Anſwer. 


Third. Of Hearing upon Bill and 


Anſwer. 


Ws HEN the Plaintiff finds ſuffi- Hearing upon 
I cient Matter of Equity confeſſ- uber dcn 
ed in the Defendant's Anſwer, where - Equity is confef . 
upon to ground a Decree without fur- = 

ther Proof, he may proceed to ſet 

down the Cauſe for Heariug upon 

Bill and Anſwer, and without put- 

ing any Rule upon the Defendant to 

Examine. | | 


* 


And after the Plaintiff hath filed a Replication may 
Replication, if he be inclined to have 40d the Cake 
the Cauſe heard upon the Bill and An- 1 
ſwer, the Court, upon Motion of the © 


Plaintiff's Attorney, will give leave to 
withdraw 


478 Hearing. 
withdraw the Replication, and proceed 
to Hearing on the Bill and Anſwer. 


RULE 48. By the 48th general Rule, if a Hear- 
Hearing on une ing be prayed on Bill and Anſwer, the 
Anſwer to be Anſwer muſt be admitted to be true 
taken as true in all Points, and no other Evidence 

admitted, unleſs it be matter of Record, 
to which the Anſwer particularly refers, 
— — and is provable by the Record: But in 
thereon, he pit Caſe the Court ſhall find no Ground 
k tobe difiſed for giving the Decree thereon, the Bill 
Plaintiff may re- 18 to be diſmiſſed . with Coſts, or the 
ply, firſt paying Plaintiff, (if he deſires it) may be ad- 
Co. mitted to Reply, he firſt giving the De- 
fendant, or his Attorney, forty Shillings 
Coſts ; which if he pays not within 
four Days after Hearing, then the Diſ- ; 
miſs is to ſtand, and the Order is 


to be entered and taken out accord- 4 


No Deed to be It is ſaid, that no Deed will be ad- 
read onthe Hear- mitted to be read on the Hearing in 


ing, unleſs Hlue 


be joined. any Cauſe, where Iflue is not joined, 


Upon a Demur- Upon a Demurrer at the Hearing for 
ing for Want of Want of Parties, if it be allowed, the 
mu Court will order the Cauſe. to ſtand 
How the Plain- Over, With Liberty for the Plaintiff to 
tiffis to bring. amend his Bill, and that he ſhall pay 
gain, and what the Coſt of the Day. And in all Caſes, 
Coſt he is to pay. where the Cauſe ſtands over for want 
| of Parties, when the Plaintiff hath a- 
mended his Bill, and that the Party 


who 


Hearing. 


Who was added hath anſwered, and the 
Plaintiff hath paid the Coſts of the Day, 
and hath proceeded upon the Amend- 
ment as to the other Defendants, as is 
uſual on amending Bills, his Attorney 
may then (without producing the laſt 
Order) move of Courſe, for Liberty to 
ſet down the Cauſe, to be heard on Bill 
and Anſwer, as to the new-added Defen- 
dants, and to be further heard as to 
the former Defendants, and the Court 
will make an Order for that Purpoſe, 
and the Plaintiff is to ſerve the Order 
on the former Parties, four Days 
before the Day appointed for the Hear- 
ing, and excluſive of the Day of Ser- 
vice, and is to ſerve the added parties 
with Subpæna to bear Judgment, and 
XX may then proceed to Hearing as uſual. 
XX Sd Vide Moſeley's Rep. 226; where it is 
XX faid, the former Defendants muſt be 
ald ſerved with Subpœna, to hear Judg- 
ment, 


If there be a Replication and Re- 
joinder, or Proofs in the Cauſe, the 
Order muſt be, that the Cauſe ſhall 
be further heard . againſt the other 
Defendants on the Pleadings, or on 


Caſe is. 


As alſo upon a Plea of Outlawry at 
the Hearing, after the Plaintiff hath re- 
verſed the Outlawry, and paid the Coſts 


Vol. II. B of 
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the Pleadings and Proofs, as the 


How to proceed 


after the outlaws 
ry. reverſed. 


Hearing. 
of the Day, he may move by his At- 


torney, to ſet down the Cauſe to be fur- 
ther heard, and proceed as uſual. 


The Coſtstobe And in either of theſe Caſes, the Coſts 

Caf. to be paid by the Plaintiff, are the ſame 
| as upon Diſmiſſes, for not appearing on 
| the Hearing, See Pa. 293. Title Di/- 


miſs. 


1 The Court n Where a Bill wants proper Parties, 


x want of Parties, „ 1: 
. may either dit. it is in the power of the Court to diſ- 


miſs the Bill miſs the Bill without Prejudice, or to 
without preju- , - 
vice or, vs give leave to amend, paying Coſts, 1 


Leave to amend. Milliams, 428. 


Fourth, Of Hearings upon Bills to be 


taken pro confeſſo. 


1 The Method ef T T has been already faid, that ac- 
1 proceeding at the cording to the ancient Civil Law, 
1 Aten Ldelas When the Libel was preferred to the 
WW confeſſed, where Judge, it was alſo delivered to the De- 
me Defendant ®r Fendant or Reus, and if he did not an- 
wer it ſwer in ten Days they had the Edictum 
primum, and after ten Days more, if 

the Anſwer did not come in, they had 

the Edictum ſecundum, and in ten Days 

more, they had the Edictum peremptorium : 

And if he did not come in and anſwer 

in ten days more, Judgment was pro- 

nounced 
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nounced upon him, as if he was abſent; 
and theſe were called the ſeveral Dila- 
tiones that were given the Defendant to 
anſwer: But after the provincial Judges 
were ſettled, then came in the e to 
a new Regulation, which was, that after 
the Defendant was cited, the Plaintiff 
was to give Caution to end his Suit in 
two Months, and then he was like- 
wiſe to deliver a Copy of the Libel to 
the Reus, who ſubſcribed the Note of 
the Time when ſuch Libel was dehiver- 
ed; and then there was a Term of twen- 
ty Days given the Defendant, in which 
Time he was to put in his Anſwer; and 
if he did not, Sentence was given as if 
the Anſwer was put in; for they look- 
ed upon the ſubſcribing the Time of 

receiving the Libel, as a Submiſſion to 
conteſt within the twenty Days, and the 
twenty Days were reckoned as a Time 
of Deliberation, whether he would yield 
to his Adverſary, or contend in Judg- 
ment; and therefore if the Libel was de- 
hvered, and the Subſcription demanded, 
and the Actor proved this, and the 
twenty Days were out, then the De- 
fendant was preſumed to acquieſce. De 
Judiciis, Lib. 5. tit. 1 Law. 72. Code 
Lib. 3. Tit. 9 Verb aufertur, Novel. 53. 
Cap. 3. 


And by Maranta's Practice of the And how the 
Civil, and Canon Law, 262 ; the De- 2 
fendant, for refuſing to anſwer before 
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the Judge, was deemed contumacidus, 
and his Puniſhment is thus expreſſed: 
Vigeſima pena eft quia Contumacia qui non 
vult reſpondere coram Judice habetur pro 
negante vel confitente ſecundum quod eft ti 
magis Præjudicium. 


The Proceedings So in this Court, where a Perſon 
— — is ſerved with a Subpæna, and appears 
and in what Caſe thereupon, but neglects to anſwer, and 
be let dosen te Proceſs iſſues againſt him to a Sequeſ- 
heardto have the tration, the Plaintiff's Attorney may, up- 
elſes, on Motion to the Court, upon the Se- 
queſtration and Return, obtain an Order 
for ſetting down the Cauſe to be heard, 
to have the Bill taken pro confeſſo : And 
if the Defendant neglects to appear, 
the Plaintiff's Attorney may in like 
Manner ſet down the Cauſe, and by 
a late Statute the Court will appoint 
an Attorney to appear for the Defendant 


See Pa. 491. 


The Plaintiff in And in this Caſe, there is no occaſion 

this Caſe nee? to ſerve either the Party, or his Houſe, 

Pens to hear or laſt Place of abode with a Subpena to 

ä Judgment, in regard the Party is 
in Contempt, and it being returned up- 
on the Proceſs, That the Defendant is not 
to be found, and upon the Sequeſtration 
that he hath no Goods, he is ſuppoſed 
not to be found any where, ſo as to be 
ſerved with a Subpæna to hear Judg- 
ment. 


The 
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The Practice of taking Bills pro con- This Praftice 
4 is not of long ſtanding, the antient 1 
ay being to put the Plaintiff to make 

Proof of the Subſtance of the Bill by Wit- 

neſſes viva Voce, although the Defen- The Hei, 
dant had ſtood out to the laſt Proceſs, a proved by Wit- 
Sequeſtration: And fo every Plaintiff wee. ve Pre. 
at Law was put to _ his Declarati- 

on, as appears by theſe Words Et inde 

groducit Seflam, where Sea ſignifies 

the Witneſſes. 1 Yerp. 224. Moſeley's 


Rep. 386. 


But this Practice was diſuſed, becauſe Why diſuſed, 
the Plaintiff often comes into Equity, 
becauſe he cannot prove his Caſe, but 
by the Diſcovery of the Defendant. 
Ibidem. But then the Bill was read in 
open Court, leſt an inconſiſtent Decree 
ſhould be paſled, 


In 1 Fern. 247. Gibſon againſt Sce- The Conſequenz 
vengton, the Court appeared to be in u the preſent 
doubt, whether it ſhould grant ſuch an ſendant. | 
Order, for that the Conſequence of it 
is extraordinary, to take every Thing 
for granted, which the fruitful Fancy 
of a Counſel could invent, or put intq 


@ Bill and make all paſs for Truth. 


The Reaſon of this Order muſt be, The Reafon of 
that the Defendant appearing, and re- We Order. 
fuſing to put in any Anſwer at all, the 
Plaintiff is by that Means rendered in- 


B 3 capable 
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capable of joining Iſſue, and deprived 

of the Opportunity of examining any 

Witneſſes. 2 Williams, 558. Hawkins 

againſt Crook. . 
Analogous to 


And this Method of raking a Bill 
La by a Ji — confeſſo, is conſonant alſo to the 

ules and Practice of Courts at Law, 
where, if the Defendant makes Default 
by nibil dicit, Judgment is immedi- 
ately given in Debt, or in all Caſes 
where the Thing demanded is certain; 
but where the Matter ſued for, con- 
ſiſts in Damages, a judgment interlo- 
cutory is given, after which a Writ of 
Enquiry goes to aſcertain the Damages, 
and then follows Judgment final. 11. 
dem. 


cił. 


Formerly a Bil And in the above mentioned Caſe 
ben fen off, Of Hawkins and Crook, on an Appeal 
where the Pe- to the Lord Chancellor King, from the 
ver, Maſter of the Rolls, it was determined, 
though the An- That as Time was given the Defendant 
ported ſhort, to anſwer, though after a Sequeſtration, 
and though the Anſwer was reported 

ſhort, yet the Bill could not be preſumed 

to be true for Want of an Anſwer, when 

by the Records of the Court there appear- 

ed to be an Anſwer, (and admitted by 

the Plaintiff by his taking Exceptions) 

and when ſeveral material Parts of the 

Bill were denied by the Anſwer. 2 

But this Practice Williams 556. Moſelry's Rep. 389. But 
is now altered. the Practice now is quite * 
Or 
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for althoygh the Anſwer be ſhort in 
one Point only, and all other Parts of 
the Bill be anſwered, yet it ſhall be 
- deemed as no Anſwer ; and if a full An- 
ſwer be not filed, the Bill may be taken 
as confeſſed. 


But it is held, that on theſe Hearings 
upon Sequeſtrations, the Bill is to | 


taken as confeſſed in no Caſe, 


but where 


485 


Theſe Bill to be 
taken as confeſ- 


be ſed, where the 


Detendant in 
Contempt only 


the Defendant in Contempt only is to is to be affected, 


be affected by the Decree; but not 


where the' Intereſt of a third Perſon 


may be injured who 1s not in Contempt, 
as in the Caſe of a Truſtee and Cæ/- 
| zuique Truſt ; or of Partners in Trade; 
or where the Remedy is at Law; in 

which laſt Caſe, by taking the Bill as 

= confeſſed againſt a Defendant, 
2 inconſiſtent or abſurd Decree might 
paſs, which Courts of Equity are to be 
careful never to permit. See the Caſe of 


Carleton and Carr, in this Court, 26th 


June, 1758. 


If the Defendant pleads, or demurs, 
and the Plea or Demurrer is over-ruled, 
and the Defendant ordered to anſwer, 
if he refuſes, the Bill may be taken 


9 | pro confeſſo. 1 Har. Chan. Pra. 393. 3d 
I Edit. 


Where the Proceſs of Contempt have 


run againſt a Defendant to a Sequeſ- 


tration, and there is Decree to have 
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the 


an 


but not where a 
third Perſon may 
be injured, 


After Plea or De- 
murrer over-rul- 
ed, and De- 
fendant ordered 
to anſwer, if he 
refuſes, the Bill 
ſhall be taken as 
confeſſed, 


After a Decree to 
have a Bill taken 
2 Cn 2 15 con- 
walker 6 enrol. 
led, on what 
Conditions the 
Defendant ſhall 
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ea le he Bill taken pro conſeſſ, and the ſame 
Review, or & Confirmed and enrolled, and the De- 
crols Bill, fendant hath been duly ſerved with ſuch 
Decree, and an Attachment iſſued for 
Non-performance thereof, he ſhall not 
be admitted to bring a Bill of Review 
and Reverſal, without performing the 
Decree, or giving ſufficient Security to 
perform the ſame, in Caſe the Court 
upon Application, think fit to direct the 
ſame, nor to bring a croſs Bill without 
depoſiting the Money decreed, into 
Court, (if the Decree be for money ;) 
or giving good and ſufficient Security 
for the Performance of the Decree, with- 
in ſuch Time as the Court ſhall direct, 
and firſt paying down to the Plaintiff 
ſuch Coſt as is decreed to him, and the 
Coſt expended ſince the pronouncing the 
Decree, and the Coſt of Taxing the 


ſame, 


Court may pro- By the Statute 1. Geo. 2. Ch. 17. 

ceed agamit , pars, The Courts of Chancery, and Ex- 

with Proceſstoa cheguer, may proceed in all Cauſes de- 

ſechen ha ap. Pending before them by Englih Bill. 

peared and an- and make ſuch Decrees againſt every 

—_ Perſon who hath been duly ſerved with 
Proceſs, and have ſtood out to a Se- 
queſtration, and 1s only a Truſtee, in 
the fame Manner, as if ſuch Truſtee 
had duly appeared and put in his An- 
Wer. * 


By 
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By 5 Geo. 2. Ch. 4. pars, If ſuch No condtont 
Truſtee hath been duly ſerved with, Decree ſhall be 
and ſtood out Proceſs as aforeſaid, no Teaggb. fach 
conditional Decree ſhall be pronounced | 
againſt him, on the Hearing of the 
Eauſe, but the Court ſhall make ſuch 
abſolute Decree therein, as if he had duly 


appeared on ſuch Hearing. 


By 5 Geo. 2. Ch. 8. pars, In all On Aﬀdavit that 


. . Trufl nnot 
ſuch Suits, which are, or ſhall be com- be found to be 


menced by Engliſh Bill in the Chancery or ferved, Court 
Exchequer, where it appears to the Court may Decree, 


== by Affidavit that the Defendants are 
only Truſtees, and that diligent En- 
guiry has been made after them, to 
Herve them with Proceſs, and that they 
7 annot be found, the ſaid Courts may 


ear and determine ſuch Cauſes, and 


make ſuch abſolute Decrees therein, 


againſt all Perſons appearing to them to 


be only Truſtees, as if ſuch Truſtees 
had been duly ſerved, and had appear- 
ed and anſwered, and had appeared 

by their Counſel and Clerk at the Hear- 


ing. 


Provided, that no ſuch Decree ſhall NettobindPers 
bird, or in any wiſe prejudice any Per- tes, Rights or 
ſon, againſt whom it ſhall be made, '=ercſts, to theit 


without Service of Proceſs upon him — 


as aforeſaid, his Heirs, Executors, or 
Adminiſtrators for, or in Reſpect of any 
Eſtate, Right or Intereſt which ſuch 

Perſon 
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Perſon ſhall have at the Time of ma- 
king ſuch Decree, for his own uſe or 
Benefit, or otherwiſe than as a Truſ: 
tee, 


— _ 


ew 5 3 By th Geo. 2. Ch. 14. It is enact- 
gers, or Perions Ed, that upon all Bills of Forecloſure 
neceſſary ty be filed, or to be filed, in the Courts of 


ferved on Bills of | . 
Forecloſure, and Chancery or Exchequer, where it ſhall 


—— appear to the Court by Affidavit, that 
dom. any of the Parties neceſſary to be ſer- 
ved for carrying on the Suit, do ab- 
ſcond or are out of the Kingdom, ſo as, 
they cannot be ſerved with Proceſs to 
appear and anſwer, but have been in 
the Kingdom, within twelve Kalendar 
Months next preceding ſuch Affidavit, 
the Courts may order, that Service of 
the Tenants of the mortgaged Premiſ- 
ſes; or of the known Agent, or Recei- 
ver of the Rents and Profits, and at the 
laſt place of Abode of the Perſon ſo 
abſconding, or being out the Kingdom, 

| ſhall be good Service; and upon ſuch 
Parties neglecting to appear, or not an- 
ſwering in four Terms after ſuch Ser- 
vice, the Plaintiff proſecuting ſuch Suit, 
may proceed to have ſuch Bill taken 
pro confeſſo, as if the Defendant had ap- 
peared upon ſuch Service; and the 
Court ſhall make ſuch Decree as the 
Caſe will permit, and from time to 
time make ſuch further Orders, as ſhall 
be proper for carrying ſuch Decrees into SM 
Execution. $74, 
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Perſons 
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Perſons reſiding out of, and having an And againſt Per- 
Eftate in the Kingdom, ſhall be proceed- of the Kingdom, 
ed againſt in the ſame Manner, leavin 
the Copy of a Subpæna at their laſt. 
place of Abode in this Kingdom, if 
any ſuch they ever had, or with their 
Stewards, Agents, Managers or Re- 


ceivers. 


Provided that if the Defendants, or Defendants or 
their legal Repreſentatives ſhall within (he Repreſegy 


p tatives may in 
two Years after perſonal Service of ſuch two Years after 
© Decree, or if there be no perſonal Ser- dhe ace, 
vice, then within ſeyen Years after or ſeven Years 
5 : alter making the 
making ſuch Decree, pay or give ſuch 1c: — 
= Security as the Court ſhall approve of, ſonal Service, be 


13 pay the Coſts which the Plaintiff Beine te make 


* 

We © 
14 

' 


* 
5 


5 g Defence on pay- 
Hath neceſſarily been at, and apply to ing or giving Se- 


E the Court to be let in, to appear and 3 — 
35 anſwer, and make ſuch Defence as the 
0 Caſe will permit, the Court ſhall per- 


mit them to appear, anſwer, and make | 
Defence: And in ſuch Caſe, there ſhall And Proceeding: 
be the ſame Proceedings, Decree, and tene bad ben 
Execution, as might have been in Caſe n former De. 
the Defendant had originally appeared. 
and the Proceedings had been newly be- 
gun, and there had been no former De- 
eree, or Proceedings; and if no Defence 

hall be made within the reſpective 
imes aforeſaid, ſuch Decree ſhall be 
abſolute and final. 


3 
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On Bill taken pro 
confeſſe, Plaintiff 
may on ſuch Na- 


If any Bill be taken pro confeſſo in 
| Default of Appearance as aforefaid, 
— 2 2 Plaintiff may give Notice, (as be- 
. fore directed to compel an Apperr- 
, ance,) that he intends to examine Wit- 
neſſes in two Months after ſuch Notice, 

which Notice being given, and. the 

Service thereof made appear hy Affida- 

vit, to be lodged with the proper Officer, 

and the Time limited being run out, 

the Plaintiff may by Order and leave 
of the Court, examine Witneſſes de 

bene eſſe, as well to the Proof of an 

Rot Depoſition Exhibit, as to any other Matter — 
der 10 be pub- ſary to be proved in the Cauſe; but 


bree e Coul. ſuch Depoſitions ſhall not be publiſh- 


ed without the ſpecial Order of the 


Court. 
Put if a Defen- If after ſuch Bill ſhall be taken pro 
22 confeſſo, the Defendant do come in 
n anſwer as is before directed, and 
Witneſſes die, if any of the Witneſſes examined for 
ben Depoſtions the Plaintiff ſhall die, and if the Plain- 
the living Wit- tiff would have Reaſon to examine 
neſſes hallbere- ſuch Witneſs, if Iſſue had been joined, 
* then the Depoſition of ſuch Witneſs 

ſhall be as good as if Iſſue had been 

joined: But the Witneſſes who were 


f 
: 


examined and are living, ſhall be re- 
examined; and not only to the Matters 


they where formerly examined to, but | 


to ſuch other Matters, which may a- 
riſe from the nature of the Defence 
made 


2 Hearing. 

made by ſuch Defendant, or the Cit- 
cumſtances ariſing thereupon: And 
after ſuch living Witneſſes are re- 
examined and their Depoſitions taken, 
their former Depoſitions ſhall be void, 
Wand ſtand ſuppreſſed, and ſhall not be 
Wcopyed or publiſhed. 


Zy the uſual Practice of Courts of 
gquity, if Defendants did not appear 
upon the Service of Subpena's to an- 
wer, the Courts could not proceed to 
have the Bill taken pro confeſſo, but the 
Plaintiff was to have run out the Pro- 
®xels of Contempt to a Sequeſtration 
againſt the Defendant, and the Sequeſ- 
Wators were impowered to Sequeſter the 

J F denn. Lands, Sc. and to receive 
ie Rents; and if the Lands were not 
et, then an Injunction iſſued to put the 
Scqueſtrators in Poſſeſſion, and they by 
rder, to ſet, and receive the Rents : 
his was a kind of Remedy, but not 


EST A 4 @© a © 


ncies, and often Failure of Juſtice ari- 
ing from hence, to Remedy this, 


lt was enacted, by the aforeſaid Sta- 
ute, 7 Geo. 2. Ch. 14. That where a 
WDctendant to any Bill in the Chancery, 
T Exchequer, appears to be duly ſerved 
With Proceſs of Contempt to a Sequeſ- 

tration, and neglects to appear by his 
, WE fix Clerk, or Attorney in the uſual Man- 
| 5 ner, the Court may appoint a Clerk in 

4 Court 


49t 


Perſon duly ſet- 
ved with Pro- 
ceſs to a Sequeſ- 
tration, and not 
appearing, the 
Court may on all 
Rills, and in all 
Caſes appoint an 
Attorney to ap- 
pear for them, 
and ſuch Pro- 
ceedings may be 
had, as if he had 
appeared, 


n adequate one, and great Inconveni- 


— — — 
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Attorney ap- 
pointed and 
Cauſe ſer down 
to be heard, the 
Method. 
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Court to appear for him, and then ſucli 
Proceedings may be had in the Cauſe, 
as if he had actually appeared. 


The Attorney for the Defendant in 
this Caſe, is appointed by the Court, 
upon Motion for that Purpoſe, by a 
Counſel for the Plaintiff, on which Mo- 


tion, he is to produee an Affidavit of 


Necree always 
ab lolute. 


the Service of the Subpæna, a Certificate 
from the proper Officer of no Appear- 
ance being entered, or Anſwer filed, 
and the Sequeſtration and Return ; and 
the Plaintiff 's Attorney may then move 
the Court, to have the Cauſe ſet down 
to be heard as aforeſaid, and may ſet the 
ſame down in the Paper of Cauſes, to 
be heard as is before directed ; and on 
ſuch Hearing, he is to produce the Se- 
queſtration and Return, the Order for 
Hearing, and a Certificate of an Ap- 
pearance being entered, purſuant to the 
Appointment of the Court. But note, 
the Plaintiff in this Caſe, is not obliged 
to ſerve the Defendant with Subpæna to 
hear Judgment, he is only to ſerve his 
Attorney with the Order tor Hearing. 


And in this Court, this Decree upon 
the * Sequeſtration is always abſolute, 
whether 


This Practice of the Decree upon the Se- 
queſtration, being always abſolute, whether it be 
tor Want of an Appearance, or for Want of an An- 
ſwer; may, in the firſt Caſe, be attended with an 

irre- 


a bf CET. 
0 5 * - 2 ol * 
- * 
= l 
: . 0 
NR a Re RT 
1 . 


Hear ing 4 493 
whether it be for want of an Appear- 
ance, or for want of an Anſwer. 


In the Caſe of Cxment againſt Fitz- If the Sequeſtra- 
gerald, in this Court, in Mich. Term —— 
1741, upon a Bill being taken pro con- ance, it is diſore- 
feſſo (though not a Bill of Forecloſure,) 2 
and a Decree thereon inrolled, it was — oo in 
inſiſted by Counſel, on behalf of the bi Defence eng 
Defendant, that by the faid laſt menti- Decree obtain- 
oned Clauſe in the aforeſaid Statute, the 
Court ſhall in all Suits (where an Ap- 
pearance is entered by the Court,) let 
the Defendant into his Defence, on pay- 
ing or ſecuring Coſts, Bat Lord Chief 
Baron Marlay declared, that the Provi- 
ſoe in the ſaid Act for letting the Defen- 
dant into his Defence, did not extend 
to this Clauſe, and that this Clauſe only 
impowered the Court to order an Ap- 
pearance to be entered for the Defen- 
dant, where he was ſerved with Proceſs, 
and did not appear, and take the Bill 
pro confeſſo, and make a Deeree as if 


an 


Irretrievable Injury to a Defendant, as there are 
many Inſtances, where Proceſs of Contempt have 
deen founded on falſe Afﬀidavits, of the Service of 
Sul pænas, fo that a Defendant may have his Eſtate 
fold before he knows any Thing of the Matter. 
Where the Defendant has appeared, and the Se- 
queſtration is for Want of an Anſwer, he undoubt- 
edly cannot have ſo much Reaſon to complain, 
as it is intirely his own Fault: However, in the 
Court of Chancery, the Decree in both Caſes is 
but conditional, with a Day to ſhew Cauſe, and 
is to be ſerved on the Deſendant. 
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| an Appearance had been actually entered 
by the Party; but as to all the other Pro- 
ceedings in the ſaid Act, they remained 
the ſame: And further ſaid, that it was 
not obligatory on the Court, in this laſt 
Caſe, to let the Defendant in to anſwer, 
and make his Defence, but a Matter of 
Favour, and diſcretionary. 


But the Rules And as in the Exchequer, the Practice 
dant in, on gi- always has been, not only where a De- 
ving Security ® fendant ſtands out Proceſs of Contempt 
and paying ſuch to a Sequeſtration, but even to a Com- 
Colts a5 the = miſſion of Rebellion, that he ſhall en- 
ward. ter into Recognizance with Sureties, to 
be approved of by the Court, to per- 
form the Decree ; ſo in Caſes of Decrees 
founded on Bills taken pro confefſo, pur- 
ſuant to the ſaid Statute; the Rule is, 
to let the Defendant in, to anſwer and 
make Defence, on paying ſuch Coſt as 
the Court, upon the Circumſtances of the 
Caſe ſhall Award, and alſo upon en- 
tering into Reeognizance to abide the 
Decree of the Court, and eſpecially if 
the Demand be perſonal. And it was 
ſo ordered in this Caſe, that the Defen- 
dant ſhould give Security to abide the 
Decree of the Court, re-join and ap- 
pear gratis, and not ſuffer a conditional 
Decree, and pay the Coſts out of Pock- 


et to be made appear by Affidavit. 
In the Caſe of Green againſt Dalloway, 


in this Court Zafter Term 1750, the Wl 


Defendant was let in to anſwer after a 
Deere, 


il 2 333 
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Decree, upon a Bill taken as confeſſed, 
upon giving Security and paying of the 
taxed Coſts only; but in this Caſe, the 
Decree was not enrolled, and the Se- 
queſtration appeared to have been ob- 
tained by Surpri zee 

But in the Caſe of 2 againſt 
Steuart, Trinity Term 1733, the Defen- 
dant was ordered to pay the Coſts out of 
Pocket, as no fatality appeared, nor was 
any Surprize pretended; and in this Caſe 
alſo the Decree was not enrolled. 7 

But note, it is provided by the afore- Perſons unde: 
ſaid Act, that Perſons under the Age de Shui” 
of twenty-one Lears, or non {ane Me- At, ſhall bave 
mory, or Feme Covert, at the Time any Wo Year to 
Decree, in purſuance of the ſaid Act, is after Service e 
made againſt them, ſhall have two Years gif ten 
from the Time of the Serviee of ſuch cenfclled. 
Decree upon them, after the Removal of 
ſuch Diſability, to make their Defence, 
and ſhew Cauſe againſt the ſane. © 

Some Doubts having ariſen-upon the some Doubte on 
aforeſaid Act, whether after ſuch an Ap- ys 
pearance by a Clerk or Attorney, - ap- — 
pointed by the Court, the Plaintiff is me Canter upon 
not to begin the Proceſs of Contempt of the Attorney 
again, and run out the ſame. to a Se- G by the 
queſtration, before he can proceed tO up, by Stat, 13. 
hear his Cauſe, which would be a great 8: 
and unneceſſary Delay to the Suitor. 
For Remedy thereof, it was enacted by 


Yor, IL. C the 


the 13 Geo. 2. ch. 9. to be the true 
Senſe and Meaning of the ſaid former 
Act, That after ſuch Appearance by the 
Appointment of the Court, the Plaintiff 
or Plaintiffs may proceed to hear his or 
their Cauſe, upon the Sequeſtration ob- 
tained by him or them, as if the Defen- 
dant or Defendants had actually appear- 
ed and ſtood out ſuch Proceſs of Con- 
tempt or Sequeſtration. 3 


Defendant in Where a Defendant is in Cuſtody at 


Cuſtody to be : . 3 
brought into the Suit of the Plaintiff, or of a Stran- 
Creme, before the ger, the Bill ought never to be taken 
Bill be taken pre Pro confeſſo, until he has been brought 


afl. into Court by Habeas Corpus, and told 


TH of. the Danger he is in, if he does not 


anſwer; and a Day given him to put in 
his Anſwer, that the Court may Judge 
whether he is obſtinate, or unable 
through Poverty or otherwiſe to Anſwer. 
Curs. Canc, 115, Meoſeley's Rep. 384. 


Decree on a See Tf a Decree is made on a Sequeſtra- | 
queſtration irre- . fend -- i 
gular, it cannot tion irregularly, Defendant may petiti- Bl 
be referred, it on to re-hear, but it cannot be referred) 
muſt be re-heard, 1 a A 
| to a Maſter for "irregularity ; for this 

Decree binds the Right, as well as any 

other Decree; and if there be any Error 


in it, it is an Error of the Judgment, 
Didem. 295. 


If an Account But note, where a Bill is taken pro con- 


Me Peace h, feſſo, and an Account directed to be ta- 


the Decree pro : ; 
Haß, the De- ken, the Defendant's Attorney is to be 


con 


eatant ' Arter ſerved with Summonſes to attend the 
Officer 
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Officer thereon, as if the Defendant had ven t te be fer- 


ved with Sum- 
appeared on the Hearing, and on his monſes, and the 
Non-attendarice, the Plaintiff's Attor- f f. Bec. 
ney muſt obtain an Order to proceed dant had appear 
ex Parte, as is before directed. See the = TOS 
Caſe of Jobnſton againſt Walcot, in this 


Court, Mich. 1745. 


* * A 4 — hs _— 


— 
ä 


| Fifth. Of Hearing upon interlocutory De- 
' crees, and on Equity reſerved, where an 
ue is directed ta be tried at Law. 


1 

t 

4 N interlocutory Decree, as is be- Interlocutory. 
t fore mentioned in Pa. 409. is — 

n where the Court decides ſome inciden- 

e tal intervening Queſtion, upon the prin- 


le cipal Matter. 


Or where the Caurt doubts of any 
Fact, and directs an Iſſue to try it: This 
is an interlocutory Decree, and is alſo 
called a leading Order. For the Pro- 
ceedings thereon, ſee Title Order. 


— — 


Sixth, Of Hearing ad Requiſitionem 
Defendentis. 


BY the 49th general Rule, when a RULE 4g. 
| Cauſe is ready for Hearing, if the 
Plaintiff delay the Proſecution, or be 
C2 ne- 


4 7 
* 
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0 
ö 
; 
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| 
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| 
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negligent to procure a Hearing, the 
Defendant may (if he will) procure the 
Cauſe to be ſet down for Hearing, and 
If Plaintiff will ſerve the Plaintiff with Proceſs, ad au- 
ot Proof be diendum Judicium, at which Day, if the 
diſmiſſed with Plaintiff will appear, he may proceed t 
Coſts, and left . : . 

at Liberty, if Hearing; but if he will not, the De- 
* fendant may be diſmiſſed with Coſts, 
Jer. and left at Liberty, if there were any 


der. 
Injunction or Order to reſtrain him. 


498 


How the Defen- When thePlaintiff hath replyed, theDe- 
ceed to have the fendant may forthwith re- join; and if the 
Caule hear, Plaintiff after Rejoinder neglects to pro- 
after Replication ſecute his Cauſe, or to proceed to exa- 
negiets to Po. mine Witneſſes, and has-lapſed a whole 
Vacation; the Defendant, if he has no 

Witneſſes to examine, may, the next ſuc- 

ceeding Term, put a Rule on the Plaintiff 

to examine his Witneſſes the next follow- 

ing Vacation, or the Cauſe to be heard the 

next Term, on the Pleadings. And if the 

Defendant has any Witneſſes to exa- 

mine, he may on ſuch default of the 

Plaintiff as aforeſaid, move the Court by 

his Attorney to enforce the Plaintiff to 

go to a Commiſſion, or in default there- 

of, that the Defendant may have a 
Commiſſion ex Parte, to ſuch Commiſſi- 

oners as the Court or Chief Remem- 

brancer ſhall appoint. Or he may exa- 

mine his Witneſſes before a Baron. See 

the 13th Rule, Title Replication and Re- 


Joinder 
So 


499 
So likewiſe, the Plaintiff hath one Or. after Publi: 
Term after paſſing Publication, to con- 

ſider whether he will proceed to the | 
Hearing of his Cauſe or not; and if | 
he fails to ſet it down in that Time, the 

Court will order it to be heard ad Re- 

quifitionem Defendentis, becauſe the Plain- 

tiff has then delay ed the Defendant, by 

lapſing the Time in which he was to 

hear the Cauſe. | 
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And in either Caſe the Defendant And the Pro- 
may ſerve the Plaintiff with Subpæna to — 
hear Judgment; and if the Plaintiff 
doth not appear on the Hearing, on 
Affidavit made of the Service thereof, 
and of the Order for Hearing, the 
Plaintiff's Bill ſhall be diſmiſſed abſo- 
lutely; becauſe here are not to be two 
Decrees, ſince the Plaintiff, who is the 
Aggreſſor, is always to be ready to main- 


tain the Juſtice of his Caule, 
And this Proceeding in Equity is Analogous tothe 


analogous to the Trial by Proviſo at A the Cm. 
Common Law, where, after Iſſue join- Lu. / 

ed, if the Plaintiff will not proceed to 

Trial within the third Term incluſive, 

the Defendant may then move for a 


Trial by Proviſe. 


But if the Plaintiff ſets his Cauſe If the Cauſe be 
down regularly for Hearing, and when 5 | 


it is called on, is not ready, or doth not TH not 
7 . appearing at the 


C 3 appear Hearing, and he 


applies to have 


— — — 


— 
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it again ſet appear, it ſhall (as has been faid 

om before) be ſtruck out of the Paper, 

Cauſes then ſet and he muſt apply to have it ſet down 

_ again: But with this Difference, 
that as he hath once had his Turn, 
and might have been ready if he had 
thought fit, ſo he ſhall be poſtponed, 
until all the Cauſes which are then ſet 
down, are heard; and his Cauſe ſhall 
be ſet down after all thaſe which are 
then appointed and ſet down; and then 
he will have a ſecond Turn for the Hear- 
ing of the Cauſe. 


The Defendant But note, the Defendant cannot put 


Ro on Plaiatiff à Rule on the Plaintiff to examine his 
toexamine, or Witneſſes, or that the Cauſe may be 
— = heard on Bill and Anſwer, until the 
— fg Cauſe is at Iſſue. For firſt, the Defen- 
be. dant can oblige the Plaintiff to reply, 
or he may diſmiſs his Bill: And then, 
when the Plaintiff hath replied, the 
Defendant as ſoon as he pleaſes may 
re- join, whereby the Cauſe is at I- 


ſue. 


Of Hearing ad Requifitionem Defen- 
dentis, and of the Proceedings where 
either Plaintiff, or Defendant neglects 
to appear at the Hearing, and of con- 
ditional Decrees and Diſmiſſes, and the 
Proceedings thereon, ſee Title Decree, 
aud Diſmiſs, per. 19t. 


Every 


Hearing. 


Every Cauſe in the Paper is to be 
heard in its Courſe, unleſs a Peer 
of the Realm, or Privy Council, be con- 
cerned, and he comes upon the Bench; 
in which Caſe, it is uſual (after the 
Cauſe then in Hearing is over) to call 
the Nobleman's Cauſe; yet if it ſtands 
low, and the adverſe Counſel ſay they 
are not ready, but will be ſo, when 


> 


JL 


The Preference 
to be given to a 
Peer of the 
Realm, as to the 
Hearing of his 
Cauſe. 


the Cauſe is called on in its Courſe; 


in this Caſe, the Court never forces 
them to go on, unleſs both Sides 
are ready; but the Nobleman muſt 
ſtay till his Cauſe is called, and comes 
on in Courſe, | 


Some Inſtructions for briefing Cauſes, 
in all Caſes. 


WII EN the Cauſe is ready for 
Hearing then the Briefs for 
Counſel are to be repared. Here now 
1s the Field for the ſkilful Agent to 
exerciſe, and exhibit all the Knowledge 
and Abilities he has, and all the 
Powers of his Profeſſion ; for in the 
well ordering of the Brief (eſpecially if 
there have been Proofs in the Caule,) 

C4 the 


The Advantages 
in well bri 


the Cauſe. 


— * 
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the Succeſs of Cauſes, I may venture 
to ſay nineteen in twenty, moſt certainly 
depends. I ſhall therefore for the Sake 
of thoſe who are beginning the Buſi- 
| ale hay down, tho following Rules. 


une. — Ik chere be a great variety of Plead- 

| — ings, (as often happens in a Cauſe) let 
them be ſo ranged that they 

may follow in an ealy. Chain, as 


14 f thus. 


— — 
— .. 
—— of —— — — — 
> 


{14 If Bill andamen- If there be a Bill and an amended 
1 ded Bill before Bill before Anſwer, unleſs the whole 

* Frame, and Method of the original 
Bill be fo altered, that there is no diſ- 
1 tinguiſhing or ſeparating what is added, 
TIF from what was in the firſt Bill, as if 
4; the whole of the firſt Bill be in the 
1 ſecond, there will be no occaſion for 
4 inſerting any En of the firſt in the 
1 Brief. 


11 But if the Additions, or Alterations, 
140% be ſuch as can be eaſily ſeparated and 
| 4 1 they only then are to 
1 J be inſerted in the Brief, with any ad- 
It! - .....,  :ditional Relief that may be prayed, 
; 

h 


1107 firſt mbntioning the Time of filing 
ir, e 


1 Anſwers how to ben inſert the iAnfirer, or (t n 
14 be bricked. he ſeveral Defendants) the Anſwers. 
But here obſerve, that often in An- 

ſwers 


i 


- - 
_— . 
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ſwers the charging Parts of the Bill 

are firſt anſwered, and afterwards the 
ſeveral Interrogatories to each Charge, 

which is a moſt inelegant Manner of 
preparing Anſwers, and often cauſes 

infinite Confuſion: Whereas nothing 

is more eaſy than to place each Charge 

and the Interrogatory thereto together, ö 
nd to anſwer them at one View: Now 
hen they happen to be thus ſeparate- 

y anſwered, it is the Agent's Buſineſs 

o connect them in his Brief, or his 

ounſel will have a perplexed and 

roubleſome Work of it. 


8 if an amended Bill ſhould be fil- Amended Bill 
. after the Defendant hath anſwered, *** wer. 
blerve the Rules before ſet down as 
d briefing the Bills; then inſert the 
Inſwer to the original Bill, and after 
all the Variations and Additions, 
hich are in the ſecond Anſwer, and 
po only, if they can be fo diſtin- 
iced and ſeparated as is before 
W _ if not, you muſt inſert the 
Whole. 


- _— ll. 


lk Exceptions be taken to an An- 1 2 
c, as ſhort and inſufficient, and are further Anfeer 


goed, or the Anſwer reported ſhort, filed. 
afterwards a further Anſwer filed, 

u are only to mention this Matter, 

also the Points unanſwered, very 

ordy, and then only the Additi- 

ni the further Anſwer as afore- 


If 


Mt 
1 
9 
* 
1 
| 
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1 
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If Abatement Tf there be an Abatement and a Bill 
de, and nu nen of Revivor filed, if no new Matter 
Matter. ariſes by the Abatement, the Matter 
of the Abatement need only be menti- 
oned ; that a Bill of Revivor was filed, 
and the Time of filing; and that on 
ſuch a Day the Repreſentative appear- 
ed, and the Cauſe by Order of ſuch 
a Date revived; If an Anſwer was 
required and filed, then to ſhortly 
mention it, and the Time of filing 
it, 


If new Matter. Tf the Bill of Revivor contains new 
Matter which has ariſen from the A- 
batement, then this muſt be ſhortly 
mentioned with the Relief that is pray- 
ed. 


if Replication. Tf there be a Replication in the Cauſe, 
it muſt be mentioned; to ſhew that the 
Defendant was put upon the Proof of 
his Anſwer. 


The great Care And laſtly if there have been Proofs 
required eile in the Cauſe, they are alſo to be add- 


ing them,and the 

Method tobeob- ed; the briefing of which, as they 

in all Catz. ought to be dane, I have always looked 
upon, to be as nice a Part as any what- 
ſoever of the real Buſineſs of an Equity 


Solicitor. aig 


Fvidern, Now in order to this, let him firſt 


ſet down from the Interrogatories the 
ſeveral 


Hearing. 
ſeveral Points that were examined to, 
as neceſſary to be proved; let him 
then moſt carefully read the Depoſitions 
to the ſeveral Interrogatories and mark 
the Witneſſes, if more than one, who 
anſwer or depoſe to each Interrogato- 
ry : But to be ſure to keep the Proofs 
of each Fact together; for if they be mix» 
bd, the Confuſion will be irrecover- 
able, 


| 


If ſeveral Witneſſes anſwer pretty ITbidem, 
much alike in the Proof of any Fact, 
he may ſet down all of them together : 


W If there be any Variation, or more or 
A- leſs be ſaid, it is an eaſy Matter to 
ly ſet down this Variation, Omiſſion, or 
y- Addition, firſt mentioning that this De- 


ponent in all other Reſpects agrees with 
the other. | 


= If only a plain ſimple Fact is Tidem, 
proved; no more need be ſet down than 


his: 


Firſt, Deponent A. B. of, Cc. to 


d- he ſecond Interrogatory Lib. (C) fo. 
cy 0. and, | 

ed i | 
at- Second, Deponent, E. F. of, Ge. 
ity o the ſame Interrogatory, fo. 20. proves 


; Moe Execution of the Deed of the 
ay of 1758. 


fit be a Fact, which only can be bidem. 
oed by Circumſtances, there the De- 


politiong 


If Exhibits be to 


be proved. 


ed. See Title Exhibits, 


_ Hearing, 


poſitions muſt be fo inſerted in the Brief, 
that the Counſel may judge, if from 
thoſe Circumſtances, as they are in 
the Depoſitions, the Fact be ſufficiently 
proved, | | 


But upon the whole, let the ſeveral 


Proofs to each Fact be diſpoſed in the 
Brief in ſuch conciſe, cloſe, connected 


and familiar Method, that the whole 
may appear to the Counſel at one 


View, not ſetting down any of the Wan- 


derings or Impertinencies of Witneſſes, 
or any Thing that is not neceſſary or 
needful; and at the ſame Time, not 
omitting aught that is material. This 
is a Taſk (let Agents think as they 
will) of no ſmall nicety and difficulty, 


and (as Tam told) is fo much thought 


of in England, that in all Cauſes of 
great Conſequence, the Briefs are ge- 


nerally prepared by ſome of the young- 


er Counſel in the Cauſe, or by 
what are there called Chamber Coun- 
ſel. | 


If any Exhibits are to be proved 
viva Voce, on the Hearing, the Order 
for this Purpoſe is to be produced; 
but this may be done at any Time 
while the Cauſe is in the Paper, by 
calling it on; due Notice thereof hav- 
ing been firſt given as is before direct- 


If 
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If there have been any extraordinary If any ſpecial 
Proceedings in the Cauſe founded up- Org d d 
on ſpecial Orders of Court, theſe ſhould Cauſe. 

be alſo mentioned in the Brief; and 

the Agent ſhould have all ſuch Or- 

ders ready to be produced on the Hear- 

ing as they may be demanded, as is a- 

bove directed. | 


And it would be always proper (as A ſhort Skerck 
is practiſed by ſome Agents) to give Cafe to — 8 
Counſel with their Briefs a ſhort ſketch ——— 
of the import of the ſeveral Pleadings, 
with the ſeveral material Points in the 
Cauſe, in order to make them acquain- 
ted with the nature of their Client's 
Caſe, before they enter upon reading 
the Briefs for Hearing at large; In 


England. it 1s always done. 


Should the Cauſe take up more Days Cauſe if ſeveral 
Days at Heating, 


than one in Hearing it, the Counſel on Cpie's of each 
each Side ſhould be furniſhed with Co- Days Notes, 20 
pies of the Notes, taken by the Re- Con. 
giſter each Day againſt the ſucceeding 


One. 


Of 


805 


Infants what. 


How far bound 
in Equity, 


Thidem, 


Infants, 


Of Infants, and in what 
Caſes they may ſue, or 
be ſued, or charged, and 
bow they are to defend 
themſelves in a Court of 
Equity. 


A LL Perſons before the Age of 
twenty one Years, are here called 
Infants. 


Although no Proceedings may be had 
againſt an Infant on a Judgment or 
Statute at Common Law, yet it 1s 
otherwiſe in Equity ; and in many Caſes 
Infants may be farther bound in Equi- 
ty, than Law, and they have been 
obliged to anſwer, when the Parol 
ſhould have demurred at Law. 1 Ch. 
Ca. 164. 1 Danv. 260. Toth. 108. 
Sed vide 1 Vern. 173. 428. 


Alſo an Infant may be here com- 
pelled to give a Diſcharge of a Debt 
due to, and received by him, and, in ſome 
ſpecial Caſes, he ſhall be concluded by 
his Agreement : But regularly, though 
an Infant be twenty Years old, and 

| makes 
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makes a Contract never ſo much to 
his Advantage, Sc. yet the Court will 
not conclude him, nor make an abſolute 
Decree againſt him, though by his own 
Conſent, or the Conſent of Parents, 
Sc. except in ſome ſpecial Caſes, up- 
on the Merits of the Cauſe. 2 Ch. Ca. 
164. 1 Danv. 260. 


An Infant may ſue in this Court as How heis to ſue, 


Plaintiff, by his prochein Amy, or next fad Sn 


Friend; but if he defends a Suit, it muſt 
be by his Guardian, and his Anſwer 
is taken upon the Oath of the Guardian, 
but the Infant himſelf does not ſwear 
to the Anſwer. See Title Anſwer, 
Sc. 


Where an Infant exhibics a Bill, there idem. 
is no Occaſion for a Guardian to be 
aſſigned him by the Court, but he ex- 
hibits his Bill by ſome proper Perſon, 
his prochein Amy, or next Friend, who Prectcin Any. 
is liable to pay the Coſts of the Suit 
to the Defendant, in Caſe the Court or- 
ders any Coſts to be paid. But where 
the Infant is Defendant, the Guardian 
aſſigned by the Court is to be called 
by that Name; yet if the Guardian be 
not ſo called (though it is at Law, 
where the Infant isPlaintiff) it is no Cauſe 
of Demurrer in Equity. 


An Infant may by his prochein Amy May call bis 


0 . Guardian to an 
call his Guardian to an Account, even d. — 


during his Minority. 


—_ Infants, 
during his Minority; and if a Stranger 
enters, and receives the Profits of an 


Infant's Eſtate, he ſhall in this Court 
be looked upon as a Truſtee for the In- 


fant. 2 Vern. 342. 


All Infant Defendants by their An- 
ſwers put in an early Claim to the 
Care and Protection of the Court in 
Relation to their Right, and ought to 
have it, foraſmuch as they are 
ſuppoſed unable to take care of them- 
ſelves: And all Decrees againſt them 
give ſix Months, after they come of Age, 
to ſhew Cauſe. | | 


An Infant can- And * Infant cannot be for ecloſed 


— with out a Day to ſhew Cauſe ; (which 


but the Lands is commonly fix Months after he comes 
fe be cd. of Age) but the Way in ſuch a Caſe 
is, to Decree the Lands to be fold. to 

pay the Debts, and that will bind the 

But if the Mort- Infant 1 Vern. 295 2 Lern. 342. But 
en a dilhutable if there be a Mortgage which depends 
TO upon a diſputable Title, ſo that no 
Money can be had by an Aſſignment 

of it over, this Court will not Decree. 

an Infant to be forecloſed, until fix 


Months after he comes of Age. 2 Vent. 
351. 


Lands deviſed to Decrees are but very rarely made 
— Late againſt Infants, without a Day to ſhew 


may be decreed Cauſe (which is commonly ſix Months) 


2 after they come of Age: But if Lands 


; Infant a Day, arc 


Infants. 
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ate deviſed to be fold for Payment of ttervic, if be 


Debts, they may be decreed to be fold 
without giving an Infant Heir a Day 
to ſhew Cauſe, for nothing deſcends to 
him; but otherwiſe, if he be decreed 
to join in the Sale. Cooke and Par- 
fon, 2 Vern. 429. Preced. in Ch. 
185. 


Where a Decree is againſt an Infant, 
with a ni Caufa, in fix Months after 
he comes of Age, he may, on Coun- 
ſel's Motion, obtain Liberty to amend 
his Anſwer, or put in a new Anſwer, and 
thereby ſet forth his Title, he having no 
other Way than this to ſet forth hisRight, 
which he * to have an Opportunity 
of doing; for were the Infant to be 
bound by the Anſwer of his Guardians, 
it would be at the ſame Time that the 
Court gave him Liberty to ſhew Cauſe, 
to tie up his Hands from ſhewing Cauſe. 
See I Williams 504. 3 Williams 402. 
where it is ſaid to be a Matter of 
Courſe, and granted on a Petition 
ex Parte. And ſee before Title Decrees. 


And ſee Moſeley's Rep. 313. where 
It is held to be a good Cauſe why a 
Decree ſhould not be made abſolute 
againſt an Infant, after he comes of Age, 
that he has put in a new Anſwer, and 
in the ſame Caſe Pa. 203, the Court 
enlarged the Time for the Defendant 
to ſhew Cauſe, after he came of Age, 
why the Decree ſhould not be made 


or. II. D abſolute, 


be decreed to 
convey. 


Infant when he 
cores of Age may 
put ina new, 
Anſwer, or - 
mend his An- 
ſwer. 


And he may file 
a Bill of Diſco- 

very againſt the 
Plaintiffs in the 
firtt Cauſe, and 
the Decree ſhall 
not be made ab- 
ſolute till they 

anlwer. 
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512 Infants. 
| abſolute, till the Plaintiffs in the firſt» 
Cauſe, had put in an Anſwer to a Bill 


of Diſcovery he filed againſt them, after 
he came of Age. 


And may exa=> Note, the Conſequence of an Infant's 
mine to prove 


bis Defence. putting in a new Anſwer is, that he 
may examine Witneſſes anew to prove 
his Defence, which may be different 
from what it was before. 2 Williams 402, 


Myſeley's Rep. 68. 
infant Defee- In the Caſe of M' Allen againſt Hatton, 


danr, nor obliged in this Court, Hillary Term, 1737. an 


former Defence Infant having put in an Anſwer, and 
that he bas 2 having arrived at full Age when the 
better Defence Cauſe was in the Paper ready for 
to make, nor to 


y Coſts before Hearing, applied to be let in to make 
tin; but the a new Defence: Upon the Motion, it 


Court will make 


the Plaintiff a. Was inſiſted for the Plaintiff, That it 
mends by Cot: ſhould appear to the Court, that there 
frivolous. had been an improper Defence, and 
that the Defendant had a better De- 

fence to make, and That if the Defen- 

dant was let in, it ſhould be on the 

Terms of paying Coſt ; but the Court 

were of Opinion, that the Courſe was 

to let the Defendant into his new De- 

fence without paying Coſt ; but that if 

on the Hearing, the new Defence ap- 

peared to be frivolous, they had. it in 

their Power to make the Plaintiff a- 

5 by the Coſt they may award 

im. | 


If 


os 8. OED. Fo, Ae 


Infants. 513 


If an Infant anſwers by Guardian, His Anſwer by 
and a Decree is againſt him without quence" Him 
a Day to ſhew Cauſe, ſuch Anſwer bin when of 

ſhall not be read, or admitted as Evi- p91, 

dence againſt him when of Age; but Day to er. 

otherwiſe of a ſuperannuated Defendant, dige, of a frer- 
who puts in his Anſwer by his Guar- annuated Deten- 
dian. Trin. 1704, Sir Richard Levumg © 

and Lady Caverly. Preced. in Chan. 


229. 


The Anſwer of an Infant may be re- Anſwer of l- 
ferred for Scandal, but it being upon ferred fir Scan- 


the Oath of the Guardian, he, and not al, but the 


the Infant, ſhall be liable to pay the et 10 — 
Coſts, or rather the Counſel who ſign- the Cos. 


ed ſuch Anſwer. 


A Sequeſtration may iſſue againſt 2 
an Infant for not appearing. 2 Ch. Ca. an lafant. "__ 
163. 


It is ſaid an Infant may be charged In what Caſes 
in Trover becauſe a Tort, but not on he mg 
a Contract, nor as Bailiff, nor for 
Goods to carry on a Trade; and there- 
fore, when made Factors, Securities 
ſhould be taken from their Friends for 
their accounting. Trim. 1700. between 
Smally and Smally. Bac. Eg Ca. 6. 


If an Infant Plaintiff, or Defendant, Infant arrivingat 
arrives at full Age pending a Suit, a Sat, alen 


Suit, Motion to 


d in his own 


D 2 ney Name. 


Motion is to be made by his Attor- be made to pro- 
cee 


rs — CC 
8 mc ee 
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Infants, 


ney, for an Order that all the future 
Proceeding may be in his own Name, 
which the Court will grant, and this 


Order need not be ſerved, nor the Bill 


Any Perſon may 
bring a Bill as 
prochein Amy to an 
Infant, but can- 
not in the Name 
of a Feme Cæxert, 
without her 
Conſent. 


Infant barred by 
the Statute of 
Limitations, 
from bringing a 
| Bill for an Ac- 
count of Profits. 


Suit by Admi- 
niltrator durante 
minori/E tate, de- 
terrained on In- 
fant's coming of 
Age, unleſs a 
Decree to an Ac- 
count be obtain- 
ed. 


amended or altered. 


Any Perſon may bring a Bill as prochein 
Amy to an Infant, without his Conſent ; 
becauſe it is at his Peril that brings it 
to be anſwerable for the Event: But 
none can bring a Bill in the name of a 
Feme Covert as her Prochein Amy, with- 
out her Conſent, and if ſuch Bill be 
brought, upon her Affidavit of the Mat- 
ter, it will be diſmiſſed. 


Where one receives the Profits of an 
Infant's Eſtate, and he neglects to enter 
ſix Years after he comes of Age, he is 
as much bound by the Statute of Limi- 
tations, from bringing a Bill for an Ac- 
count of Profits, as he is from an Action 
of Account at Common Law. Preced. 
in Cb. 518. | 


By an Infant's coming of Age, Ad- 
miniſtration, durante minori Miate, ceaſes, 
and the Suit by ſuch Adminiſtrator is 
thereby determined, ſo that the Infant 
cannot go on. therewith, but muſt be- 
gin anew, unleſs a Decree to an Account 
were had; in which Caſe the Infant, on 
a Bill brought for that Purpoſe, may be 
allowed to go on therewith, Quære if 

ſuch 


„„ 


ſuch Adminiſtration had been cum Te/- 
tamento annexo. Preced in Chan. 174. 


One deviſes one Thouſand Pounds, to . 
be laid out in a Purchaſe of Lands in dhe jurchife of 
Fee, for the benefit of A. B. and C. Lands in Fee, | 
and their Heirs, equally to be divided, te have the Be- 
A. dies, leaving an Infant Heir; B. and nc nel fi, 
C. may have. their ſhares paid them in x1eQion to have 
Money; but as to the ſhare of the In- be Money. 
fant, it muſt be put aut for the benefit 
of the Infant ; who by reaſon of his In- 
fancy, is incapable of making an Elec- 
tion; beſides that ſuch an Election might, 

(were he to die during his Infancy) be 
prejudicial to his Heirs, 1 Williams, 


389. 


One borrows Money during his In- lufant borrows 


fancy, and applies it to the buying of plies ts 8 


Neceſſaries, and afterwards coming to Payment of bis 
Age, deviſes his Lands to Truſtees for aries, he ſhall be 
Payment of his Debts with Intereſt, and ian on 


dies, the Debt contracted during In- Law. 


fancy is within the Truſt, And in all a Des 
Caſes when an Infant borrows Money, ofa Trull Efare, 
and applies it towards Payment of his Die g 
Debts for Neceſſaries, although he may | 
not be liable at Law, he muſt never- 

theleſs be ſo in Equity; becauſe in this 

Caſe the Lender of the Money ſtands 

in the Place of the Perſon paid, viz. 

the Creditors for Neceſſaries, and ſhall 

recover in Equity, as the other ſhould 

have done at Law. Hidem, 558, 
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No Laches to be 
imputed to an 
Infant, or Feme 
Covert, 


Though an In- 


fant cannot bring 
a Bill for an Ac- 
count againſt his 
Guardian during 
his Minority, yet 
a third Perſon 
may. 


At Common 
Law, an Infant 
is liable to pay 
Coſts, if the 
Judgment be 
againſt him. 


Infants. 


No Laches are to be imputed to a 
Feme Covert, or to an Infant. Hidem, 
718. Sed vide 1 Vern, 256. where 
the Poſſeſſion was recovered in the Life- 
time of the Infant's Father, in ſuch 
Caſe, it was determined that Laches 
would run againſt the Infant. But 
Equity will relieve, and not ſuffer him 
to be barred by the Laches of his Truſ- 


tees; nor to be barred of a Truſt Eſtate, 


during his Infancy ; and the Infant in 
this Caſe ſhall have the mean Profits. 
2 Vern. 368. See Tule Limitation. | 


The Law is particularly favourable to, 
and careful of, an Infant's Intereſt ; and 
though the Infant himſelf cannot bring 
an Account againſt the Guardian, until 
his coming of Age, yet a third Perſon 
may bring a Bill for an Account againſt 
the Guardian, even during the Minority 
of the Infant. 2 Williams 1199. 


At Law the Infant is liable to pay the 
Coſts, if the Judgment be againſt him; 
as if an Infant brings an Action of Bat- 
tery, and has a Verdict againſt him, he 
muſt pay the Coſts and if the Com- 
mon Law; be ſo, why ſhonld it not be 
ſo in Equity, otherwiſe an Infant would 


be left at Liberty to plague Mankind as 


ne thinks fit. Ibidem, 297, 298. 


And 


Infants. 


lbidem. 


Moſeley's Rep. 198. 199. where 


fant to a Creditor's Bill, inſiſted that the 
Parol ought to Demur during the Mi- 
nority, it was ordered accordingly, al- 
though his Counſel would have waived 
it, as prejudicial to him. In the Caſe 
of Cecil againſt the Earl of Saliſbury, 
it was determined, that an Infant ſhall 
be bound by the Offer made in his An- 
ſwer, if the other Side are thereby de- 
layed, and if the Infant does not after 


And therefore if an Infant by Prochern 
Amy brings a Bill, and never ſtirs in it 
after he comes of Age, and the Bill is 
diſmiſſed ; if it be a general Diſmiſſion, 
the Defendant has his Election, whether 
he will ſue the Infant, or Prochetn Amy, 
for ſuch Coſts. Sed Queer. if the In- 
fant pays them, if he may take his Re- 
medy over againſt the Prochein Amy, 


Where an Infant in his Bill by miſtake 
of his Agent, ſubmits to any thing that 
will be prejudicial to him, this will not 
be binding, but he will be allowed to 
amend. 2 Williams Rep. 387. Sed vide 


an In- 


coming of Age, apply to the Court to 
retract his Offer, and amend his Anſwer, 


2 Vern. 224. 


And. in the Caſe of Lord Brooke a- 
gainſt Lord and Lady Hertford, in Hillary 


Term 1728, a d 
* 


eclared 
That 


So he ſhall in E- 
quity, if he 
brings a Bill, and 
never ſtirs in it, 
after he comes 
of Age, and the 
Bill is diſmiſſed. 


If Infants be 
bound by what is 
prejudicial to 
them in the Fill 
or Anſwer, filed 
by them 


Ibiderns 
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518 Infants. 


That an Infant when he is Plaintiff, is 
as much bound, and as little privileged 
as one of full Age. 2 Williams 519. 


The 5 Where an Infant is Defendant, the | 
be ſerved with Affidavit of the Service of the Subpana 5 
Sues to bear to hear Judgment muſt be, that the 4 
Jo Tags, Guardian was ſerved, not the Infant; 4 
0 and this (as it ſeems) though the Infant 9 
be above fourteen, or want ever ſo lit- . 
tle of Twenty-one, and theService of the 
Infant is not good; for non conſtat but 1 
the Infant might be in his Cradle, or 1 
ſhould it appear by the Bill, that he is f 
near Twenty one; yet being not able | 
to defend himſelf, the Service muſt be 1 
on the Perſon appointed by the Court 
to defend him. 2 Williams Rep. 643. 


Exchequer in In the Exchequer in England, where | 
England will not 8 2 . | 
examine a Wir- an Infant is Party, and his Intereſt is ; 
neſs ie Vice, concerned, the Court does not allow of 
to prove a Deed , , . 
where an Infant an Order to examine a Witneſs viva 
is a Party, Voce, to prove a Deed or Exhibit, but 
the Witneſs muſt be examined in the 


Office upon Interrogatories. JUbidem. 
464. | 


If one enters u- Where a Perſon enters upon the Lands % 
on the Lancs ®f of an Infant, ſuch Infant (when he comes J 
hall when of of Age) ſhall by a Bill in Equity recover A 
Ae over the Profits from the Time of the firſt ] 
the Time of Entry. The Reaſon is, when one enters 
n. on an Infant, he is chargeable as Bailiff 

or Guardian, and no Laches ſhall be 


imputed 


Infants. 


imputed to the Infant ; wherefore it 
will be conſtrued, as if he had entered 
as ſoon as his Right accrued, But where 
there is a Verdict againſt an Infant's 
Title, he can have no Account untit 
he has recovered at Law. Jbidem, 645. 
1 Lern. 295. 2 Vern. 342. 


. So if a Man, during a Perſon's Infancy, 
receives the Profits of an Eſtate, to 
which the Infant is intitled; and con- 
tinues to do fo for ſeveral Years after 
the Infant comes of Age, before any 
Entry is made upon him, yet he ſhall 
account for the Profits throughout, and 
not during the Infancy only. Paſch. 
699. Yallop. and Holworthy. Bac. Eg. 

Cales, 280. But the Infant muſt enter 

in ſix Years after he is of Age, as is 
before mentioned. See Prec. in Chan. 
6518. 


4 If there be no Truſt, nor Infant in 
the Caſe, nor any Entry made by him 
ho is intitled to the meſne Profits, 
Equity will not Decree any Account of 
the Rents and Profits. 2 Fern. 724. 


If an Infant be aggrieved by a Decree, 
e is not bound to ſtay till he is of Age, 
ut may as ſoon as he thinks fit, bring 

Bill of Review, or may re-hear, or 
bring an Original Bill, and alledge ſpe- 
eially the Errors in the former Decree. 
But if the Decree againſt the Infant be 
not fraudulent, though in every reſpect 

not 
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. = 
K e 
9 
4 5 


.< 


” sf. 
me 
ad - 
4 
2 
* 
1 


319 


So where a Per- 
ſon receives the 
Profits of an In- 


fant's Eſtate, 
and continues ta 
do ſo after he 
comes of Age, 


before Entry on 
him, yet he ſhall 
account through; 
out, 


Otherwiſe 
where there is 
no Infancy 
Truſt, — En- 
try made. 


Infant aggrieved 
by a Decree, 
may bring a Bill 
of Review, re- 
hear, or bring an 
original Bill, 
even during Mi- 
nor ĩty. But the 
Court will not 
ſet aſide the De- 
cree if not frau 
dulent, though 


not ſo equitable. 


$20 Infants. 


not ſo Equitable, the Court will not ſet 
it alide. 1 Williams, 735. 737. 


. 
KY e 
K 


gran rn But it 1s ſaid, that an Infant, although 3 
ring a new Bill, . = 
or amend his he be aggrieved by a Decree, ſhall not = 
burmer kill in be allowed at any Time to bring a new .Y 

any Points X : 1 

; x herein it had Bill, or to amend his former. See S 

1 cen diſmiſſi , | 3 . 44 
1 the wie.. Moſetey's Rep. 68. where it is ſaid, that F 
: in the Caſe of Sir John Napier againſt " 

i Lady Effingham, & e contra in Hillary 
Term, 1726, Lord Chancellor aſſiſted i= 

by the Maſter of the Rolls, declared he 2 

had directed Precedents to be ſearched 1 

for, and that none appeared for amend- I 

ing a Bill in any Points, wherein the 


ſame had been diſmiſſed, upon the 1 
Merits, and refuſed to let Sir John Na- 
pier bring a new Bill, or amend his 
former, but gave him Liberty to re- 


Hhat Atts of Infants are good, void, or 6. 

voidable; and when they- ball be bound 4 

by the Acts of otbers. | 

: - 

At what Time N Infant Female, may make a Will, ü 
2 and diſpoſe of her perſonal Eſtate. 
at twelve Years of Age, an Infant Male, f 


at Seventeen, or at Fourteen, if proved 
to be of Diſcretion. 1 Fern. 255. 2 
Vern. 469. Preced in Ch. 316, 


An 
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Infants. 


An Infant may be a Truſtee as well 
as one of full Age, 2 Vern. 561. 


Where an Eſtate is given to an Infant, 
upon a Condition, ſuch Act, as an In- 
tant can perform, muſt be done by him ; 
and Infancy in ſuch Caſe is no Excule. 
2 Vern 343. 1 Williams, 560. 


And Infants ſhall be bound by Con- 
ditions in Fact, and by all Conditions, 
Charges, and Penalties in an original 
Conveyance, whether he comes to the 
Eſtate by Grant or Deſcent. 1 ft. 233. 
1 Mod. goo. | 4 


If an Infant ſells Lands for Money, 


with which he purchaſes other Lands, 
& yet this Sale made by him ſhall not be 


helped in this Court, becauſe he is diſ- 
abled by a Maxim in Law. 16 Jac. 


1. Dodderidge and Hutton. 1 Roll. Abr. 


376. 


But if an Infant makes an Agreement, 
and receives Intereſt under it after Age, 
ſuch Agreement ſhall be decreed againſt 


him. Hillary 1682. Franklin and Thorne- 


bury. 1 Vern. 132. So if he exchange 
Lands, and continues in Poſſeſſion after 
Age, he ſhall be bound by it. 2 Fern. 
225. 


If 


511 


Infant may be 2 
Truſtee. 


By what Condi. 
tions an Infant 


ſhall be bound. 


Ibiderng 


Sale by Infant 
not good. 


But if when he 
is of Age, he 
aſſents to an As» 
greement made 
under Age, it 
ſhall be good. 


| 
fl 
| 


$22 Infants, 


Infants boundby If an Infant deſires that Lands ſub- 
Anſwer, unleſs ject to a Truſt for paying the Portions of 
be retraQs im- younger Children, may not be ſold, and 
ke is of age, offers by his Anſwer to ſettle other Lands 
for railing the Portions, he ſhall be 
bound by ſuch Offer, if the other fide 
are thereby delayed, and if he does not 
immediately after Age, apply to the 
Court to retract his Offer, and amend 
his Anſwer. Cecil and the Earl of 


Saliſbury. 2 Vern. 224. 


Infant may by And if an Infant borrows a Sum of 
Will, devile the Money, for which he gives a Bond, and 
Sum of Money deviſes his perſonal Eſtate (being of ſuffi- 
due by Bond. Cient Capacity) for the Payment of his 
Debts, particularly thoſe he had ſet his 
Hand to, this Bond Debt ſhall be paid. 
1651, Hampton and Lady Sydenham, 


Nel. Ch. Rep. 55. Octavo Edit. 


Infant Executor, If an Infant Executor aſſents to a 
may aſſent to 2 Legacy, ſuch Aſſent ſhall be good, if 


Legacy, if there 


be Alſets, there are ſufficient Aſſets beſides, to 
pay Debts, otherwiſe not, 1 Cha. Ca. 
256. 


But cannot bind But an Infant Executor before ſeven- 
Aſcent, teen, cannot bind himſelf by his Aſſent 
to a Legacy. 5 Rep. 20. Cro. Eliz. 719. 

and an Infant Executor, may adminiſter 

at ſeventeen, but cannot commit a 


Devaſtavit, until of full Age. 1 Vern. 
328. 
Where 


Infants. 


Where an Infant is made Executor, 
Adminiſtration muſt be granted cum 
Teſtamento annexo, to his Guardian, or 
next Friend durante minori tate; but 
the Adminiſtration ceaſes when the In- 
fant is ſeventeen Years old: So if an 
Infant Executrix before ſeventeen takes 
2 Huſband of full Age, the Adminiſtra- 
tion immediately ceaſes. 3 Rep. 29. 6 
1 Nep. 67. 2 Inft. 398. 


hut if an Infant is intitled to an 
aAdminiſtration of the Goods of an In- 
teſtate, Adminiſtration muſt be granted 
Jo another, until he is twenty-one ; be- 
FZauſe a Minor cannot enter into a Bond 
With Sureties to adminiſter faithfully, 
ms required by the Statute 22, 23, 
War. 2. | 


A Fine cannot be taken from an 
gnfant, but a Recovery may, by the 
King's ſpecial Direction. 1 Yern. 461. 
Vern. 225. | 


= Where a ſmall Legacy is given to 
En Infant, Money expended for his 
Maintenance and Education, ſhall be al- 
Wed out of it, though it breaks in- 
% the Principal. But where the Le- 
Facy is conſiderable, the Maintenance 
call be reſtrained to the Intereſt of the 
Money. 1 Fern. 255. 


* 


And 
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Infant made Ex- 


ecutor, Admini- 
ſtration muſt be 
granted to ano- 
ther darante mi- 
mori tate. 


It ceaſes when 
he is of the Age 
of ſeventeen, or 
ifa Woman, and 
ſhe marries be- 
fore, 


But where Ad- 
miniſtration of 
the Goods of an 
Inteſtate, is 
granted to ano- 
ther for an In- 
fant, it conti- 
nues till the - 
Age of twenty- 
one. 


A Recovery may 
be taken from 
an Infant by 
the King's ſpe- 
cial Direction, 
but not a Fine, 


Money laid out 
for Maintenance 
and Education of 
an Infant, to be 
allowed out of a 
ſmall Legacy, 
though it break 
into Principal. 
But otherwiſe, 
where Legacy is 
conſide rable. 


524 Infants; 


Kquity will de- And Courts of Equity have often de- 

Leatt e Inn Creed Building Leaſes for ſixty Years 

Eſtates. of the Eſtates of Infants where for their 
| Benefit. 2 Fern. 225. | 


Infant ſeizedin If a Feme Infant ſeized in Fee, on a 


Fee onMarrlage : - | 
in Contideratio Marriage with the Conſent of her 


of a competent Guardians, ſhould Covenant in Conſi- 
Sertfement, © deration of a Settlement to convey her 


venants to con- 


a Inheritance to her Huſband, If this 
Huſband, Equi. were done in Conſideration of a com. 
ty will execute petent Settlement, Equity would exe. 
ene evreenen” cute the Agreement, though no Acti 

on would lie at Law to recover Dame 


ges. 2 Williams 244. 
of Asfor a A Child in Ventre ſa Mere is capable 


fs Mes, of taking; may be vouched: A Bil 
may be brought on its Behalf; and an 
Injunction to ſtay Waſte ; the Mother 
may juſtify detaining of Writings on the 
Behalf of a Child in Ventre ſa Mere; 2 
Limitation, Hæredibus de corpore pro- 


Heredibus de creatis, ſhall include Iſſue after born; 


C tis 13 q 
& proveendis, and fo, e converſo, procreandis includes 


Iſſue already born. 2 Yern. 711. 


The Infant's The Anſwer of an Infant put in by? 
aniwer 5 i; Guardian, ſhall not be read as Evidence 
not be read a- againſt the Infant. Secus of a ſuperan- 
gan him. muated Perſon. See Preced. in Chan. 


229. 


Leaſe may be By Stat. 11th Ann. Ch. 3. If am 
renewed in Caſe 


of Minors, and Perſon, who, in Purſuance of any Co- 
how. | | venant 


Infants. 
venant or Agreement, in any Leaſe for 
Life, or Lives, of any Lands, and for 
renewing the ſame, on Tender and 
Payment of ſome Fine certain on the 
Death of any Life, or Lives in ſuch 
Leaſe, by adding ſuch Life, or Lives, 
on Failure of the Life or Lives in Be- 
ing, within the Times of ſuch agree- 
ments and Covenants mentioned as the 


her Leſſee ſhall nominate, ought to make 
this WS ſuch new Leaſe, ſhall be under any 
in. icability ſo to do, by Reaſon of In- 
xc. fancy, (by Direction of the Court of 
\ 11. RC bancery, or Exchequer, ſignified by an 


der made upon hearing all Parties 
ncerned on the Petition of ſuch Leſſee,) 
e Guardian of ſuch Infant, upon ſuch 


eſſee's performing all ſuch Mat- 
Bil rs, as by the faid Covenants and A- 
Jan reements ought to be performed, pre- 
yther dus to ſuch Renewal, in ſuch Man- 


er as ſhall by ſuch Order be dire&- 
. ſhall renew ſuch Leaſe by adding 


1 


Meents. 


gh Ich new Life, or Lives, as ſhall be 
bon: amed by the ſaid Leſſee, according 
Ide RP the faid Covenants and Agree- 


* 
2 <&* 0 * — 
1 + ar 


in by 5 Where a Perſon who by Covenant 
1ence! Agreement, is obliged to make ſuch 
ran. enewals, is diſabled by being under 
Chan, oerture, beyond the Seas, or non 


Fm miſlioners of the Great Seal (up- 
Petition made in Chancery, and up- 
4 on 
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An of Feme Cx 
vert, Idiots, 
and Perſons be- 
yond Seas. 


pos Mentis, the Lord Chancellor or 


| Infants, 
on the Leſlee's performing every ſuch. 
Matter, as by the ſaid Covenants and 
Agreements ought to be performed, pre- 
vious to ſuch Renewal) may appoint 
ſach Renewal to be made by one of 
the Maſters of the ſaid Court of Chan- 
cery, and ſuch Maſter fo appointed, 
and alſo ſuch Guardian as aforeſaid, ſhall 
execute ſuch Deed of Renewal, in the 
Name of the Perſon who ought to have 
renewed the ſame; wh Deed of Re- 
newal, (a Counter-part thereof being 
perfected by the Leſſee for the uſe of 
the Perſon having the Reverſion and 
Inheritance of ſuch Lands,) ſhall be as 
effectual as if the Perſon under Age, 
had been of full Age, or as if the 
other Perſon had not been fo diſ- 
_—_ and had ſeverally executed the 
ame. | 


Provided ſuch Perſon under Age, or 
under ſuch Diſability as aforeſaid, was, 
at the Time of the Renewal of ſuch 
Leaſe, compellable to make ſuch Re- 
newal. 7 


Infants ſeized of By Stat. 2 Geo. 1 Ch. 6. It is en 1 
gray wd * acted, that any Perſon under the Age 
Mortgage, may of twenty-one Years, by the Direction 
-— 6" Al me of the Court of Chancery, or Exchequer, * 
Courts of Equi- ſignified by an Order, made upon hear-|* 
* ing all Parties concerned, upon the Pe. 

tition of the Perſon, for whom ſuch In- 


fant ſhall be ſeized or Poſſeſſed in Tru, 


ſ == 
0 VB 
© 
. 


| Tnfants. 

br of the Mortgagor, or Guardian of 
ſuch Infant; or Perſon intitled to the 
Money ſeeured upon any Lands, Sc. 
whereof any Infant ſhall be ſeized, or poſ- 
ſeſſed, by way of Mortgage, or of the Per- 
ſon intitled to the Redemption thereof, 
may convey and aſſure ſuch Lands, 


and in ſuch Manner, as the Court of 
e RI Chancery or Excheguer, ſhall, by ſuch Or- 
e der direct, to any other. Perſon; and 
uch Conveyance and Aſſurance ſhall be 
g s cffcctual, as if the Infant was of 
ok 4 age. . 

d 29800 W gie 
as And every Infant being only Truſ- 
ge, ee, or Mortgagee, may be compelled 
he uch Order, to convey and aſſure, 


if. like Manner, as Truſtees, or Mort- 


the egces of full Age, are . compelled 
__— convey . or aſſign their Truſt 
4 5 Nm ſtate; | 

01 


ane, Trin. 1729. Maſeley's Rep. 197, 
pon a Motion made for the Execu- 
of the Morgagee, it was referred 
— Miſter, to ſee whether the Heir 
be \ortgagee was a Truſtee, with- 
| me Ack 7 Aun. Ch. 19 Eng. 
lich is the ſame with the above 
=. ihe Maſter reported him to 
8 2 Truſtee within that Act, upon 
iich Report an Order was, made, that 
e Heir ſhould aſſign over the Mort- 
age to ſuch Perſon as the Exceutor 


OL. II. E ſhould 


7 In the . Cafe of Holleorth ' againſt 
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And they ſhall 
be compelled to 
convey, by or- 


der ot the Courts 


The Heir of the 
Mortcagee is a 
Truſtee within 
the Act, both for 
the Mortgagor 
and the Execus 
tor of the Moite 
se. 


' 
| 
| 


— — —— 


— — 


- Soo —— 


Ibidem. 


A Motion is a 
Petition, and in 
this Caſe a Re- 
ference may be 
prayed by cither, 


Heir of Vendee 
a Truſtee for the 
Perſon who paid 
the Purchale 


Money, 


Infants. 


ſhould appoint, and a Motion was after- 
wards made to ſet aſide the Report, 
becauſe the Heir was not a Truſtee 
for the Executor by the Meaning of 
of the Act, and becauſe the Refe- 


rence was made on a Motion, where- 


as the Statute requires it ſhould be by 
Petition. | 


And upon this Motion his Lordſhip 
declared, that there can be no Doubt 
but a Mortgage in Fee deſcends on 
the Heir of the Mortgagee ; but it is 
as certain that the Money belongs to 
the Executor, ſo that the Heir is only 
his Truſtee; and this was the very In- 
convenience that the Statute was made 
to remedy; that the Mortgagor might 
be willing to pay the Money, or the 
Executor might want it, and that in 
either Caſe, they ſhould not be obliged 
as formerly, to wait the full Age 
of the Heir. Mo/eley's Rep. 197. 


And his Lordſhip deelared, that a 
Motion is a Petition not reduced into 
Writing, and preſented ; and that he 
did not know that the Statute did 
require theſe Circumſtances, and that 
the general Practice is to pray a Refe- 
rence by Motion. 


And in the ſame Caſe it was held, 
that the Heir of the Vendee was a 
Truſtee within the ſaid AR, for the 
i Perſon 
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Perſon who paid the Purchaſe Mo- 


ney. 


See Preced. in Ch. 284, where it is The Conſent of | 
ſaid, the Conſent of the next Heir at Law requicie, 
Law to the Infant, was required to the * Ver. 


Conveyance. 


But note, the Court will not on Mo- But the Trut 
tion, or Petition, order an Infant Fruſ- my apa . 
tee to convey, unleſs the Truſt ap» the Court will 
pears in Writing; but in ſuch Caſe, quis w tds 
will leave the CHnigue Truſt to bring Decree. 

his Bill, and have * gainſt the 
Infant to convey, becauſe the Orders for 

an Infant Truſtee to convey, ought to-be 

in the plaineſt Caſes, and not in fuch as 

are ſubject to. Diſputes, which Fruſts 
without Writing may be liable to. 4 
Milliams, 546. 


* 1 * a _ i” — Fd rn FI 6... Mis.. PX WY — — — 


Injun&@ions. 


AN Injunction is a Writ remedial, injunQtion what, 
in Nature of a Prohibition, ſome- 
times iſſuing out of this Court upon a 
Bill filed: And it may be granted ei- | 
ther to ſtay Proceedings at Law; or to leuft Caſes 
prevent frequent Dittreſſes ; or to ſtay , 
Waſte, or Damage to the Freehold or 
Inheritence of any other, by felling 

E 2 Timber 


— e — ——— 
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Ibidem. 


Forcible entry 
What. 


Injunctions. 

Timber, c. or it may be, to yield up; 
quiet, continue, or reſtore, the Poſſeſſion 
of Lands, Sc. But this laſt fort of In- 
junction is a judicial Writ, and ſubſe- 
quent to a Decree, being in Nature of 
a Writ of Execution, or Habere fa- 
cias Poſſeſſionem, at the Common Law. 
See Title Decree. 


But ſometimes, in ordinary Caſes, In- 
junctions are granted to quiet, or re- 
ſtore Poſſeſſions before Hearing. And 
alſo Injunctions in Nature of Writs of 
Eftrepment at Law, to ſtay Waſte, De- 
ſtruction and Spoil : For the Proceed- 
ings on theſe, ſee the Proceedings up- 
on poſſeſſory and injunction Bills, 
under Title Bill. See Bunb. Rep. 
110. 


And Firſt, of Injunctions to reflore and 
quiet the Poſſeſſion of Lands, in Caſes 
of forcible entry and Detamer, and of 

Injunctions io flay Waſte, &c. and in 
what Caſes they ſhall be granted. 


1 ORCIBLE Entry, is when one 
or more with unuſual Weapons, 
violently enter a Houſe or Land, or 


uſe violent and threatning Words, to 


the Terror of the Party, and by that 
8 Means 


Injunctions. 


Means gain Poſſeſſion. 1 Inft. 257. Bok 
ton, 103. 


Forcible Detainer, where an Entry 
is peaceable, but Poſſeſſion de- 
tained by Force of Arms, or unuſual 
Weapons, or with Threatnings. {bidem, 
103, 


If a Leſſee holds over againſt the 
Landlord, it is a forcible Detainer, Cro. 


Ja. 199. 


If a Leſſee of one Man takes a 
Leaſe from another who has a better 
Title, and refuſes to give the Poſ- 
ſeſſion to the firſt Leſſor, this is a forcible 
Detainer. 

Perſons continuing in Poſſeſſion of a 
defeazible Eſtate, after the Title is de- 
feated, are puniſhable for forcible En- 
try; for continuing in Poſſeſſion after- 
wards amounts in Law, to a new Entry. 


1 Inſt. 246. 


And in all Caſes, where any Diſ⸗ 
turbance is given in Houſes or Lands, 
or the Enjoyment of Water, or Water- 
courſes, Sc. whereof any Perſon hath 
been in Poſſeſſion for three Years' and 
upwards, upon filing a Bill, and pro- 
per Affidavits, ſetting forth, That the 
Party complaining hath been three 
Years in Poſſeſſion, before filing the 

E 3 Bill, 
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Forcible Detain» 
er what, 


Holding over a- 
forcible Detain- 
er, 


Forcible Detain- 
er by a Leſlee 
for Years 


To continue in 
Poſſeſſion of a 
defeazable E- 
ſtate, after it is 
defeated, is a for · 
cible Entry. 


Injunction to re- 
ſtore and quiet, 
upon a Bill fil- 
ed, and proper 
Atfidavits, 


Affidavit what 
to contain. 


332 


Only in twa 
Caſes, 


Water-courſe 
long enjoyed ſhall 
preſume a Right. 


junction to the 
Party if Affida- 
eit be full, and 
Defendant not 
% be heard un- 
„e appears, 


Hrjunct ins. 


that his Title is ſtill in being, and 
undetermined, and the Force, or Diſ- 
turbance committed, the Court will a- 
ward an Injunction, to reſtore, or 
quiet, according to the Nature of the 
Caſe: For the Proceedings at large, 
ſee Poſſ:ory Bills, under Title Bills. 


And by the Courſe of the Court, 
theſe Injunctions, as to Lands, are 
to be granted in two Caſes only; to 
ſtay Waſte, and to reſtore and quiet 
the Poſſeſſion, where the Plaintiff has 
been three Years before the filing the 
Bill in peaceable Poſſeſſion. My/eley's 
Rep. 171, 1 


After a long Enjoyment of a Water- 
courſe running to an Houſe and Gar- 
den, through the Ground of another, 
it hall be preſumed that the Owner 
of the Houſe has a Right to the Wa- 
ter- courſe, unleſs the other Party can 


ſhew/ a ſpecial Licence, or an Agree- 


ment to reſtrain it in Point of Time; 
ſo held, in the Caſe of Wilſon and 
Stewart, in the Court of Chancery, 
Trim. Term 1748. 8 
If the Affidavit is full, as to the ſe- 
veral Particulars before mentioned, and 
that the Application hath been made, 
within the Time preſcribed by the 
Court for bringing poſleſlory Bills, (ſee 
Poſj:fſory Bills,) the Court will imme— 


diatcly 
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diately grant an Injunction to the Party; 
who, if he be minded to conteſt the 
Matter, muſt appear as upon an Attach- 
ment, and ſubmit to be examined on 
perſonal Interrogatories. 


But if the Affidavit be not full as to But if Aﬀidavig 
any of the aforeſaid Particulars, or r 
doubtful, the Court will give a Day to Court will give 
ſhew Cauſe, and will hear what Defence cus. 
the Defendant can make, by Affidavit 
or otherwiſe. But note, in this Caſe, gut Defenqant, 
the Defendant is not to appear; fo, if not to appear. 
he would move to ſet aſide the Order, 
for the Appearance, it is ſaid, cures all 
Defects, that may be in the Affidavit, 
as it does in Proceſs; and the Defen- 
dant muſt then anſwer perſonal Inter: 
rogatories, So determined in the Caſe 
of Bourke againft Lord Liſle, in Chancery, 
on full Debate before Commiſſioners, in 
Trinity Vacation, 1760. See alſo a Caſe 
in Chancery, the 1ſt of February 1698, 
and the 19th of February 1725, Carroll 
againſt Eunig. And note, in this Court Time Deſendant 
the Defendant has eight Days to appear * 10 appear. 
to the Injunction, in Chancery but fix. 


Although a Man gets into Poſſeſſion — — 


by Force, or Fraud, if he continues in by Force, or 
Fraud, yet aſter 
an entire Poſſeſſion for three Years, he her yet ale: 


is intitled to an Injunction upon a for- ſhall have an in- 


junction, on a 


forcible Entry. 


cible Entry; for no Man is to carve a 
Remedy for himſelf, nor to make Uſe of 
Farce to reſtore himſelf, but ought to 


E 4 apply 


— —— 


— 
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apply to a Court of Equity to be re- 
lieved againſt the Fraud, and to be re- 
ſtored to the Poſſeſſion in a legal Man- 
ner; or he may bring his Ejectment, 
and have the Title tried at Law. 


lojonglons be- If a Bill is brought, to be quieted in 

fore Anſwer. the enjoyment and eſtabliſnment of a 
and before Trial ij 

at Law, lo quiet Water-courſe, and cf Weirs, for 

As * working of Stamp Mills, and Mines, or 

Water-couriess Colheries, diverted and broken down by 

diner, © the Defendant; the Court will grant an 

Injunction before Anſwer, and make an 

Order on the Defendant, to put the 

Premiſſes in the fame Repair they were 

before the Injury; and this the Court 

will do, after a long Enjoyment, before 

the Right is eſtabliſhed at Law, for fear 

the Mines, Sc. ſhould be ruined in the 

mean Time, and a proper Remedy can 

be had in no other Court. 2 Fern. 290. 


Moſeley's Rep. 89, 90. 


Tenant for Liſe In the Caſe of Clavermg againſt Cla- 
dag cen nen wering, 2 Williams 388, 389, the De- 
Pits, or Shaft:, fendant was Tenant for Lite, but not 
ce eld parking without impeachment of Waſte, and the 
Coale. Plaintiff was the Remainder Man in 
Tail, and in the Lands there were ſe— 

veral Coal Mines, which were open be- 

fore the Defendant came to the Eſtate, 

and the Defendant, the Tenant for Lie, 

opened the Earth in ſeveral Places, but 

with Deſign only to purſue the old Vein 

of Coals; and the Plaintiff moved for 

an Injunction to ſtay the ae” 

rom 


, nd . ha Y, 


4 „ g_ — 
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from opening the Earth in any new 
Place, but the Court declared, that Te- 
nant for Life of Coal Mines, may open 
new Pits or Shafts, for the working the 
old Veins of Coals, and that it would be 
hazardous to grant an Injunction to ſtay 
the Working of a Coal Mine; and Lord 
Chancellor King ſaid, that it ſeemed as _ 
if the Tenant for Life may work all 
Mines, which were lawfully opened by 
the precedent Tenant in Tail, though 
ſubſequent to the Settlement, and deni- 
ed the Injunction, 


= One ſeized in Fee of upper and lower la what Cafe a 
== Mills, leaſes the lower with the Stream, DN 
and covenants for quiet Enjoyment ; j2»*ion, in the 
and after leaſes the upper, and Leſſee _ 
covenants not to divert or pen up the 

ſaid Streams, to the Prejudice of the 

lower Mills; on a Breach of this Cove- 

We nant, the Leſſee of the lower Mills, may 

bring a Bill in the Room of his Leſſor, 
for an Injunction, without firſt bringing 
an Action of Treſpaſs. Mo/eley's Rep. 
145. 


A Truſtee having contracted to fel] lebe guad | 


an Eſtate, to one Perſon, and the Ceflui- where the De- 
gue Truſt, having actually ſold it to ano- ute s bas been 
b 8 8 * — an Injunction, to karger be- 
quiet him in the Poſſeſſion, being diſ- ie, de hiuf. 
* turbed by the Truſtee, it was heid by — 
my Lord Keeper, that an Injunction for 
quieting the Foſſeſſion, is only grantable, 


where 


— — 
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where the Plaintiff has been in Poſſeſſl. 
on for the Space of three Years, before 
the Bill exhibited upon a Title yet un- 
determined; or in Caſe the Cauſe hath 
been heard, and Judgment paſſed upon 
the Merits of the Caſe, by the Court. 
Lady Poine's Caſe, 1 Vern. 156. 


Tnjunatien, if to Tt is ſaid an Injunction is never to be | 

2 granted, before Bill filed. 4 Inf. 92 

what Caſes. Vide, 1 Vern. 156, where it is (aid, that 
the Defendant cannot have an InjunCti- 

on, becauſe he has no Bill filed. | F 


a But where a Mortgagee brought a Bill | 
to forecloſe, and, pending the Suit, an 3 
Advowſon appendant to the mortgaged 
Manor became void, and the Mort- 
agee being hindered from preſenting, 
—— his Quare 1mpedy, and the Court 15 
granted an Injunction, on the Defen- 
dant's Application, though he had no 2 
Bill filed. 2 Yern. 401. 550. 


1 So where a Cauſe abated by the 
Abatement be. Death of Lady Gerard, and the Defen- 
'-re the Caule dant was her Executor, who being ſer- 
ved with a Copy of a Bill of Revivor, 
and the Lord Keeper's Letter, would 

not appear, being in Privilege, and up- 

on Motion, an Injunction was granted, 

though the Cauſe was not revived. 

And the Caſe of Armſtrong and Jackſon 

was Cited, where, before a Demurrer de- 

termined, the Plaintiff had an Injuncti- 

on 


Injun#tHons, 


on Motion, Trin. 1700, between the 
Duke of Hamilton, and the Earl of 
Macclesfield. Bac. Eg. Ca. 285. 


So where the Lord I barton had an 
Injunction, to quiet him in the Poſſeſſi- 
on of the Mines in Queſtion ; and upon 
hearing of the Cauſe, an Iſſue was di- 
rected to try, whether the Mines in 
Queſtion, were within the Plaintiff or 
Defendant's Manor; the Iſſue was tried 
at Bar, and found for the Plaintiff: 


Revivor was brought, and before the 
Time for anſwering was out, or the 
RX Cauſe revived, the Plaintiff moved for 
an Injunction, to ſtay the Lord Y/har- 
Jr's working the Mines, having Affida- 
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Ibidery, 


When the Plaintiff died, and a Bill of 


its, that ſince the Verdict againſt him, 
e had treble the number of Workmen, 


end between that and Candlemas would 
Vork out the Mines, and an Injunction 
aas granted, though the Cauſe was not 


and Lord I barton. Bac. Eg. Ca. 
p 85. , 


Sometimes, pending the Suit, the 
ourt will order a Party Poſſeſſion, by 
unction; or that the Rents, not al- 
aady paid, ſhall be ſtayed in the Te- 
pants Hands, until Hearing; and ſome- 
imes will order both: At other Times 


- * = 
1 


evived. Mich. 1102, between Robin- 


Injunction for 
Poſſeſſion ſome- 
times granted, 
pending the Suit, 
or the Rents to 
be paid into 
Court, and ſome- 
times both, and 


1 


538 


Tenant in Poſ- 
{-Mon, in what 
Cats reſtrained 
om commit- 


ting Waſte. 
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for them when the Court ſhall require; 
and he to enter into ſuch Recognizancg 
as the Court directs, to ſecure his ac- 
counting for, and paying ſuch Rents in- 
to Court. 


Although a Court. of Equity will not 
aſſiſt a Forfeiture, yet the Tenant in 
Poſſeſſion ſhall be reſtrained in Equity, 
from committing Waſtes, in all Caſes in 
which Waſte is puniſhable by Law; and 
for this Purpoſe, an Injunction, it is ſaid, 
will in this Caſe be granted, before the 
Bill is filed: Sed. Queer. vide 4 Infl. 92. 
1 Vern. 156. Alſo an Injunction will 
be granted to ſtay Waſte, in Behalf of 
an Infant in Ventre ſa mere. Equity 
will likewiſe, in ſome particular Caſes, 
reſtrain the Tenant from committing 
Waſte, where it 1s diſpuniſhable by 
Law, either by the Nature of his Eſtate, 
or by expreſs Grant of without Im- 
peachment of Waſte : But where by the 
Grant of the Parties the Leaſe is made, 
without Impeachment of Waſte ; Equi- 
ty will not reſtrain the Leſſee from cut- 
ting Timber, plowing, opening Mines, 
Sc. though ſuch Leſſee ſhall be reftrain- 
ed from pulling down Houſes, defacing 
Seats, Sc. Hard. 96. 1 Ch. Rep. 13, 
14. 106. 116. 2 Fern. 263. 392, 711. 
Salk. 161. 2 Ch. Ca: 32. 2 Ch. Rep. 
94. Sce Bac. Eg. Ca. 399. 2 Fern. 


401. 


Injunctiont. 


3 for Life with Reverſion, or Re- 
mainder in Fee; A. though diſpuniſhable 
of Waſte at Law, by Reaſon of the 
meſne Remainder for Life, ſhall be en- 
joined from committing Waſte, in a 
Court of Equity, for this is a particular 
= Miſchief. 1 Koll. Abridg. 377. Moor, 
554. S. P. 1 Vern. 23. S. P. 


But Tenant for Life, without Impeach- 
ment of Waſte, ſhall not be enjoined 
from committing Waſte, 1 Vern. 23. 


A. on the Marriage of his Son, ſettles 
WMeſſuage to the Uſe of himſelf for 
Life, /ans Waſte, Remainder to his Son; 
SShough the Eſtate for Life of the Father 
tbe /ans Waſte, yet he cannot pull down 
the Houſe, nor commit any voluntary 
Waſte, and if he does, the Court will 
rant an Injunction; becauſe this is an 
Abuſe of the Power, and derogatory to 
he Gratit, and will oblige him to put 
the Houſe in as good Repair, as it was 
oetore the Waſte committed; the Intent 
Wot the Privilege, being only in order to 
eut down Timber, and open new Mines. 
alk. 161. 2 Yern. 738. 1 William, 
28. 2 Ch. Ca. 32. Preced. in Cb. 
654. 


0 


againſt Mebb, 1 Williams, 528, 
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A Tenant for Life, Remainder to Tenant for Life, 


when enjoined 


from Waſte. 


But not Tenant 
for Life, ſons 
Walte. 


But Tenant for 
Life, /ans Waſte, 
cannot commit 
voluntary Waſte, 
in Abuſe of his 
Power, and de- 
rogatory to his 
Grant, 


In the Caſe of the Biſhop of London beſte for Ven, 


ns Waſte, en- 
ur on famed ben r. 
A ging briccs, 


— 
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a Bill brought againſt the Defendafit, 
who was a Leſſee for Years fans Waſte, 
with Remainder in Fee to the Defen- 
dant, for an Injunction againſt digging 
the Ground for Bricks, Lord Ch. Park- 
er, did enjoin the Defendant from fur- 
ther digging ; for that it was deſtroying 

8 the Soil, and to the Ruin of the Inhe- 

off the Bricks he Tĩitance, but gave the Defendant Leave 

has dug, to carry off the Bricks he had dug, 


And fall enjoy Tn this Caſe it was mentioned, that 

* the Materials of it was hard, that the Leſſee for Years 

ego be has ſans, Waſte, ſhould enjoy the Trees, or 

the Materials of the Houſe, when he 

| pulls them down, for that before the 

Statute of Glouceſter, Waſte did not lie 

againſt a Leſſee for Years, and that be- 

ing without Impeachment of Waſte, 

ſeems originally intended only to mean, 

that the Party ſhould not be puniſhable 

by that Statute, and not to give a Pro- 

perty in the Trees, or Materials of the 

| Houſe ; his Lordſhip agreed to this, 

1 but ſaid, that the Revolutions have eſta- 

1 bliſhed the Law to be otherwiſe, his 

1 Lordſhip would not ſhake it, much leſs 
carry it further. 


'F 2 The Privilege of being /ans Waſte, 
| Wake, All not Will not, in Equity, intitle the Leſſee for 
WW intitle rocommit Years to pull down an Houſe, or even 
eis, cut down Trees that are for the Or- 
| nament of the Houſe. 1 Hilliams 528. 
| And it was declared by the Earl of Not- 
1 f tingham 


— CIC ICI. 
—_— 
* 
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tingham in William and Day's Caſe, * Ant 


Ch. Ca. 32. that he would ſtop the in Tail, after 
— * of Houſes, or defacing a ji" Pnnia!? of 
Seat by Tenant in Tail, after 9 hall be reſtrain | 
of Iſſue extinct, or by Tenant for Life e Wale 
though diſpuniſhable of Waſte by ex- | 
preſs Grant, or by Truſt. Sed vide Ca. } 
in Equity 16, where it is agreed by 
Lord Chancellor Talbot, that no In- } 
ſtance can be ſhewn, where a Tenant in 
Tail had been reſtrained from commit- 
ting Waſte, by the Injunction of the 


Cour c. 


If A. is Tenant for Life, Remainder idem. 
to B. for Life, Remainder to the firſt 
and other Sons of B. in Tail Male, 
Remainder to B. in Tail, Sc. and B. 
(before the Birth of any Son) brings a 
Bill againſt A. to ſtay Waſte, and A. 
demurs to this Bill, becauſe the Plain- 
tiff had no right to the Trees, and none 
that had the Inheritance was Party; yet 
the Demurrer will be over-ruled, be- 
cauſe Waſte is to the Damage of the 
Publick, and B. is to take eare of the 
Inheritance for his Children, if he has 
any, and has a particular Intereſt him- 
ſelf, in Caſe he comes to the Eſtate. | 
Trin. 1700, between Dayrell and Champ- | 
neſs. Bac. Eg. Caſes, 400. | 


On a Motion for an Injunction to ſtay ibidem. | 

a Jointreſs Tenant in Tail, after Poſſi- | 
bility, &c, from committing Waſte, it | 
was j 


- — 9 
ICS — vw as —— wn wv wr it Dus rs . 
» 
— JG — 


rr 


Injunctions. 
was urged, that ſhe being a Jointreſs 
within the 11th H. th ought in Equity 
to be reſtrained from cutting Timber, 
that being Part of the Inheritance, which 
by the Statute ſhe is reſtrained from 
alienating, and the Court granted an 
Injunction againſt wilful Waſte in the 
ſite of the Houſe, and pulling down 
Houſes. Hillary 1701, between Cook 
and J/baley, Didem, 400. 


Where a W- But where a Jointreſs, who had a Co- 
97 venant that her ee ſhould be of 
a yearly Value, ſuch a yearly Value, which fell ſhors, 
3 though her Eſtate was not without Im- 
—— : peachment of Waſte, yet the Court 
— &fa of Would not prohibit her making Waſte, 
it ſo far as to make up the Defect of her 
Jointure. Mich. 1689, between Carew 
and Carew. Ibidem, 400. Sed Quer. if 
an Action of Waſte be brought againſt 
her, if Chancery will injoin the Action, 


nn A. Deviſed Lands, on which Timber 
Remainder of an was growing, to his Wife for Life; Re- 
alter an Eftate Mainder to B. in Fee, paying ſeveral 
for Lifeis deriſed Legacies within a limited Time, and in 
10 Legacies, Default of Payment, the Remainder to 
C. he paying the Legacies; and on a Bill 

brought by B. the Court gave him 

Leave to cut Timber for the Payment 

of the Legacies, though it was oppoſed 

by the Tenant for Life, and the De- 

viſee over, he making Satisfaction to the 

Widow ſor breaking the Ground, by 

Carriage 


- 
. 


& 


tnyun@ions, 
Carriage, Waſte, Cc. Trin. 1690, be- 


tween Claxton and Claxton. 2 Vern. 
152. 


So, where a Man ereated a Term for 
five Hundred Years in Truſt for him- 
ſelf and his Wife for Life, Remainder 
to Truſtees for Payment of Debts and 

Annuities, and by Will deviſed the Re- 
Verſion thereof to A. for Life without 
 T Impeachment of Waſte, Remainder to 
his firſt and other Sons in Tail Male, 
vich Remainder over, and A. being in 
Want, the Court gave him Leave to 
cut down Timber to the value of five 
Hundred Pounds 3 though the Debts 

Ind Annuities were not paid, the Truf- 
es having no Power to ſell the Tim- 
4h er, the Debts being like to have a long 
XXL ontinuance, , and there being a great 
Deal of decaying Timber on the Eſtate. 
Hillary 1690, between 
4% % 1. Leigb, 2 Vern. 21 8. 
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= 
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The Tenants file a Bill againſt the 
Lord of the Manor, to reſtrain him from 
digging Brick- earth within the Waſte, in 
Prejudice of their Right of Common, 
and the Court refuſed an Injunction 
before Anſwer, becauſe the Soil is the 
81 ord's, and the Plaintiffs did not ſwear, 
that he had not left them ſufficient 

Common. Meſeley's Rep. 172. 


Vol. II. F 


1 
1 
9 


A 


Aſpimwall and 
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Tenant for Liſe 
in reverſion after 
a Term for 
Years, in Truſt 
for a Man and 
his Wife for Lies 
Remainder to 
Truſtees for pay- 
ment of Debts, 
and Annuities, 
allowed to cut 
Timber for his 


Support, 


Injunction re- 
fuſed before 
Anſwer, to 
reſtrain the Lord 
from digging 
Brick-earth, in 
the Waſte, in 
prejudice of the 
right of Com- 
mon, and why. 
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den te Cn. A Man having granted Common in 
tor of Common- his Down, for one Hundred Sheep, 
pee rom ver and five Rams: The Bill complained 
i- the Grantor over-ſtocked the Common, 

ſo that the Plaintiff, the Grantee, could 

have no Benefit of the Grant, and 

prayed the Grantor might be enjoined 

not to overſtock, Sc. upon Debate the 


Court diſmifled the Bill. 2 Fern. 116. 


Lefſee ſtayed The Court will ſtay a Leſſee by 

from doing  IryunCtion from doing Waſte, but not 

eaGly a Mort= Ealily a Mortgagee ; and it is granted 

gagee, and how againſt thoſe only, who hold mediately 
e Injunction is . , . 

granted. or immediately, under him that prays 


it. Chan. Ca. 450. 


Injunion tothe On a poſſeſſory Bill, the Court have 
Sheriff, onal- granted an Injunction to the Sheriff, on 
tions ro the An- the Defendant's allowing Exceptions to 
wer to the In» his Anſwer, and perſonal Interrogatories 
nor, for Inſufficiency. but there muſt be 
Notice of the Motion. Earl of Shelbus u 
and Ennis againſt Aylmer, the 8th of 
July 1760, which was the laſt of the 
eight Days. But ſee Title Poſſeſſory 

Bills. 


The Proceedings As Concerning the Breach of theſe 
the Inouaion, Injunctions, and all Injunctions for 
Poſſeſſion, the Parties guilty thereof, 
are to be proceeded againſt, and to be 
puniſhed in the fame Manner, as in 


other Caſes of Diſobedience to the Court, 
or 


Inguntions. 545 


or oppoſing or deſpiſing the Proceſs or 
Authority thereof. See Title Contempts 
and Miſdemeanours. | F vel 


But note, that although in an Injun- No breach of an 
ction to put the Plaintiff in Poſſeſſion, ponder on 
on a Decree, there is. always a Clauſe fon, not a Party, 
to quiet the Party from Time to Time, ah the Pol 
in the Poſſeſſion, yet it is no breach of 
the Injunction in any Perſon, who is not 
a Party to the Decree, to diſturb the 
Poſſeſſion, after the Poſſeſſion is given 
by the Sheriff on the Injunction, other- 
wiſe, a Man who was no P to 
the Decree, and yet had a real Title to 
Land, might be for ever debarred from 
recovering or trying his Title. So de- 
termined in the Zxchequer, in the Caſe 
of Swan againſt Firzimons, Eaſter Term, 

1743. | 85 


From whence theſe poſſeſſory Bills, Podedory Bil, 
and the Injunctions thereon originally n, , une 
took their . riſe, has been already menti- on what found- 
oned, but the common Opinion being . 
that they are founded on the Equity of 
the Statutes againſt forcible Entry, upon And the Requi- 
theſe Statutes it has been reſolved, that, for. wr th 
3 a forcible Detainer, there muſt . 

e, 


Firſt, A triennal uninterrupted Poſ- 
ſeſſion. Dyer 141. b. Pl. 48. 


F 2 _ Secondly, 


— 
4 — __ - 
— — — 
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 - Secondly, There muſt be a Title, eithet 
by Deſcent or Purchaſe ; for confeſſedly, 
if there be not a Title, or if it appear 
plainly to be no other than a Diſ- 
ſeizin, though the Party ſhould be forty 
Years in Poſſeſſion, he cannot juſtify a 
forcible Detainer againſt the Diſſeiſee, 
after a Claim. Lit. Se. 427. 430. 


431. 


And the Title muſt appear to be till 
in Being, and undetermined; for if it 
appears to be determined, the Party 
ſhall not juſtify a forcible Detainer, under 
a triennial Poſſeſhon. Cro. Jac. 198. 
Snigg againſt Skirton. 


” 


But then it ſeems that the Juſtices 


cannot go into a Diſquiſition, touching 
the Goodneſs or Sufficiency of the Title, 
nor is the Validity of the Title ; de- 


termined, upon an Indictment brought | 1 
on theſe Statutes. 1 Sid. 149. the King 


againſt Burgeſs. Cro. Jac. 633. 


Thirdly, The Party muſt ſhew a for- 
cible Entry, or a forcible detainer. Cro. 


Fac. 199. 


And theſe, it ſeems, are the Rules or 
Guide in Equity, where they reſtore and 
quiet a Poſſeſſion againſt Force; and 
that he who might juſtify a forcible- De- 
tainer- at Law, and no other, is proper 

ta 
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 Injun&ions; 


to be reſtored or quieted with Reſpect to 
Force in Equity, d v 


No Privilege of Parliament ſnall be al- 


Motion to obtain any Injunction or 
Writ of Eſtrepement, to prevent 
Waſte, 21104 


* — . * 
gn” 


c/ Injunions to flay Suits and Proceedings 
9 . at Law. * 


Dr the 52d general Rule, no In- 
D junction is to be granted to ſtay 


SBauits at Law, upon Priority of Suits only, 
3 . or upon the bare Surmiſe in the Bill, but 
S on hs Defendant's delay, or Contempt 
in not appearing, or anſwering ; or in 
„ RE not perfectly anſwering, and the fame 
ht "RX appearing to the Court; or on Matter 
a8 confeſſed in the Anſwer, Matter of Re- 
cord, or Writing plainly appearing, or 
the Duty demanded very antient ; or 
when a Bill is to be relieved againſt a 
uo. 


Debt ſued for at Law, and it ap 
the Creditor and Debtor have been 
both dead for a conſiderable Time be- 
fore the Action brought. | 


F 3 By 
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By Stat. 8. Geo. 1. C. 2. S. 3. Pars, No Privilege of 
any Suit, or 


lowed in any Suit for wilful Holding Motion for theſe | 
over of Lands, nor in any Suit or Injun 


RULE. 
Injunctions ta 
ſtay Suits at 
Law, in what 
Caſes granted, 


Injunctions. 


> 
-.4 9 1 65 


tor, OLE. > . By the Goth general Rule, where 4 
Verdia, on Bill comes in after Verdict for a Debt, 
what Conditions. Or otherwiſe, an Injunction is not to be 
granted without depoſiting the principal 
Money, except there appears to the 
Court in the Defendant's Anſwer, or 
by Deed under his Hand and Seal, or 
otherwiſe, ' good Matter of Relief in 


Equity. 


Injunftion nan If the Defendant doth not appear, or 
Artachmenrs or anſwer, in Time, when the Plaintiff 
anſwering,andon hath entered an Attachment againſt him, 
nj. he may then give Inſtructions to Coun- 
_ ſel to move thereon for an Injunction, 
which is granted of courſe: Or if the 

Defendant 'prays a Dedimus to take his 

Anſwer, or moves for Time to anſwer, 

the Plaintiff may enter an Order of 

courſe, | for an Injunction to ſtay the 
Defendant's Suit at Law, (if any be) 

till the Anſwer comes in. See Title An- 

The Iajunction ter. And the Injunction is to be taken 
* — out, and ſerved upon the oppoſite Party, 
the Rule, or the and his Attorney or Agent, in eight Days 
Flaintiffat Law, after the Rule is entered for the Injunc- 

ay proceed, . 

tion, or the Defendant may proceed at 


Law, notwithſtanding the Rule. 


lajunction obere If the Defendant againſt whom the 
fers to the ag, Injunction is prayed, refers to the An- 
wer of another ſwer of another Defendant, who is in 

:empe, Contempt, that is a ſufficient Ground to 


Ccatempt, : g 
grant an Injunction. 


Theſe 


Izjanctions. 


Theſe Injunctions are only granted 
until Anſwer or further Order; but if 
the Bill was filed after Iſſue joined at 
Law, the Court, upon Motion of the 
Defendant's Counſel, will give the De- 
fendant leave to try his Action at Law, 
but to ſtop after Verdict. | 


And it ſeems to be the general Prac- 
tice, that if a Bill be filed for an In- 
junction, to ſtop proceedings at Law, 
before Iſſue is joined; the. Plaintiff at 
Law ſhall be ſtopped from - proceeding 
to Trial, until he ſhall have fully an- 
XX ſwered the Bill, as it may be, that the 
*ZDefendant at Law, who is Plaintiff 
n Equity, cannot with Safety proceed 
Trial, without ſuch; Evidence as it 


. hay be, can only be had from the An- 
; ver of the Defendant. But if no ſuch 
Fatality appears in the Caſe, or if it 
hall appear from the Plaintiff's own 
; RShewing by his Bill, or otherwiſe, that 


he either admits, or does not controvert 
the Title of the Plaintiff. at Law, to 

the Matter in Queſtion ; the Court will 
on Motion, give the Plaintiff at Law 
liberty to go to Trial, notwithſtanding 


aw, will conſent to Judgment, with 


4 1 k. Releaſe of Error, they will ſtop the Plain- 
in ff until the Hearing of the Cauſe, or 
t further Order of the Court. It was ſo 


oP 3 determined in the Caſe of Newcomen and 
ecomen againſt Waller, in this Court, 
F 4 the 


— — — — — 
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1 4 


The Court will 
not ſtop a Trial, 
where the Plain- 
tiff is ready for 
it ; but will ſtop 
the Defendant 

after Verdict. 


Bill before Iſſue 


Joined to ſtop 
Proceedings at 
Law, injunction 
granted, until 
Anſwer. 


he Injunction: But if the Defendant art + 
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If the Plaintiff at 
Law be not read 


tor a Trial, the 
Injunction will 
ſtop him. 


Tnunctions. 
the 7th of July 1757, where the Der 


fendant Malter having brought an 
Ejectment for Non-payment of Rent, 


- the Plaintiffs before Iſſue joined, filed 


a Bill with an Affidavit annexed, pur- 
ſuant to the Statute, for an Injunction 
againſt the Defendant's Proceedings at 
Law : And in their Bill admitted the 
Demiſe, a conſtant Poſſeſſion under it, 
and upwards of a year's Rent due when 
the Ejectment was brought; but charg. 
ed that the Defendant's Title to the 
Inheritance of the Land; had been con- 
teſted by a third Perſon. And on ſolemn 
Debate, an Order was made to the above 


purpoſe. TY 


And on the above Motion, it was 
mentioned by Mr. A. Malone, that the 
Reaſon why an Injunction is granted un- 
til Hearing, or further Order, is, that 
the Plaintiff at Law, who is the De- 
fendant in Equity, might on the Com- 
ing in of his Anſwer, diſſolve the In- 


junction, and iſſue Execution on the 
J 


Judgment, before the Cauſe could come 
before the Court, upon the Bill. 


But if the Deferidant be ſerved with 


ſuch Injunction, and he has not arreſted 


the Plaintiff in Equity, nor filed his De- 
claration, he cannot, after having been 
ſerved with ſuch Injunction, arreſt the 
Plaintiff, nor file a Declaration - if he 
does, until after Anſwer, or further Order 
of the Court, he is guilty of the —_— 0 
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ſuch Injunction, and the Court will com- 
mit him. | 


By the 61ſt general Rule, where an RuLE. 
Injunction is granted, until Anſwer or dee be tn. 
further Order, to ſtop a Suit at Common junction. 
Law; the Plaintiff at Law may imme- 
diately, upon filing the Anſwer, enter 
the firſt Rule of courſe, to diſſolve the 
Injunction ; without giving Notice to 
the Attorney on the other fide; and 
thereupon, four Days ſhall be given the 

Plaintiff in Equity, to ſhew Cauſe after 
ſervice of the Order; and if no Cauſe 
be then ſhewn, upon Certificate thereof, 
and on Affidavit of the Service of the 

Order, and upon Motion of the De- 
fendant's Counſel thereon, the Injunc- 
jon ſhall be diſſolved. F 
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But if the Contempts (if any) be not Cauſes againtt 
cleared (that is, the Coſts paid), and all + oa 
Equity denied in the Anſwer; or if | 

. = ——— be put in to the Anſwer for 

> RF Inſufficiency, any of theſe are good 

W Cauſes againſt diſſolving the Injunction ; 


e 
ald, if there be two Defendants, againſt 
IT whom an Injunction is obtained, the 
h Court will ſeldom diſſolve the Injunction, 
d | until both have anſwered, 
D- 


. Exceptions to an Anſwer, without a Exceptions t9 an 

le Report of it's inſufficiency, are not a Report, a 
ſufficient Cauſe for obtaining an Injunc- Cauts for con- 
= 71 : inuing, not for 

tion; becauſe they are often put in for obtaining an in- 


Delay, junction. 
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RULE. 
Injunction 
granted on Re- 
port of a ſhort 
Anfwer. 


Injunction on 
the Merits, or 
an Equity cone 
a 


Injunctions on 
the Merits, ge- 
nerally ſtand till 
Hearing. 


Injunctions. 
Delay, yet an Injunction may be con 


tinued on Exceptions. 


By the 75th general Rule, where an 
Anſwer is reported by a Baron to be 
ſhort, upon Motion, in ſuch Caſes, the 
Court will grant an Injunction to ſtay 
the Defendant's Proceedings at Com- 
mon Law, until he makes a full Anſwer, 
or further Order, | 


Although the Defendant ſhould ap- 
pear, and anſwer in Time, yet the 
Plaintiff may apply to the Court for an 
Injunction upon the Merits; in which 
Caſe, you muſt draw a Brief of the 
Pleadings for Counſel, and give a proper 
Notice in Writing, of the Motion for 
ſuch Injunction, to the Defendant's At- 
torney; and if it ſhall appear from the 


Defendant's Anſwer, that the Plaintiff | 


hath Equity on his Side, or his Caſe 
ſeems hard, the Court will grant him an 
Injunction, GX i 


And Injunctions granted upon the 
Merits, or ſome ſpecial Cauſe of Equity, 
commonly ſtand until the Hearing ; nor 


will the Court eaſily diſſolve them, unleſs i 


the Plaintiff be guilty of ſome unrea- 
ſonable Delay in his Proceedings ; and 
although the Injunction be diſſolved, yet 
the Court will ſometimes upon Motion, 
revive it, eſpecially: where Equity ap- 
pears evident with the Plaintiff, 2 


4 „ 


Injunctions; 553 
Caſe is hard. But when an Injunction nat g duch Caſt, 
is thus granted on the Merits, the Court ray h 1 
generally put ſome Terms upon the p 
Plaintiff, as bringing in the Money; 

or paying it to the Party ſubject to the 

Order of Court; or giving Judgment 

with a releaſe of Errors, and conſenting 

to bring no Writ of Error; or to give Se- 

curity to abide theOrder on the Hearing, 

or the like; and to this Order is gene- 

rally added a Clauſe, that the Plaintiff 

ſhall ſpeed his Cauſe to a Hearing. 


By the 62d general Rule, no InjunRtion Inju — 


"Xſhall be granted without ſpecial Order, tay — 
ond expreſs Words, to hinder any Ex- 674, nt tobe | 
gent or Execution actually upon the ſpecial Order, 
and, or to hinder the Defendant from 

Wocceding at. Law, to evict the Plain- 
28, nor from * any Leaſe, peace- 


Diſtreſs for that 


| 

r 

r 

e , 

t ble Entry, or ſingle 
e and. ; 
n 1 


n moſt Caſes the Court have been leona. 

clinable to grant or continue Injunc- — wt 
ions upon the Plaintiff's giving Judg- ing Judgment at 

nent at Law, with Releaſe of Errors, Hara "ou 
ypeeding the Cauſe, or ſome ſuch Terms, 

o make the Defendant fafe ; but the 

eeſt Way is, to bind the Defendant by 

nder to bring no Writ of Error, for 

WF berwiſe, he may notwithſtanding bring 

Þ Writ of Error, and fo delay Time, as 

f no releaſe of Errors had been given. 

1 ee I Hern. 120. 
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Injunctioni. 


Plaintiff may lt has been doubted, whether, as the 
apply for an In- 


jun&ion on the Plaintiff undertakes to procure a Re- 
Merits, after tbe port of the Inſufficiency of the Anſwer, 
ported ſufficient, and it being found againſt him, he ſhall 
afterwards ſhew Cauſe on the Merits ; 

there ſeems no Foundation for fuch an 

Objection, and it would be extremely 

ſevere if it ſhould be admitted; for 

the Plaintiff's Counſel may think the 

Anſwer not full, and yet may be miſ- 

taken: And notwithſtanding this, the 

Plaintiff may have good Cauſe on the 

Merits for Continuance of his Injunc- 

tion, and he ought to be admitted to 

But Notice muſt ſhew it : But this muſt be done on No- 
be given thereof. tice given to the other Side, he can- 
not do it when the Defendant's Coun- 

ſel comes to move to diſſolve the Injunc- 

tion, on the Anſwer being reported ſuf- 

ficient ; becauſe as this is a Motion of 

courſe, the Defendant's Counſel is 'not 

prepared to ſpeak to the Merits ; but 
he may, and ought to have Liberty to 

do it on Notice given. 


If the Defendant Generally, when a Defendant in his 
Sum due to him, Anſwer ſwears a certain Sum due, the 
the Plaintiff isto Court will not grant the Plaintiff an 
if be gets an In. Injunction Without depoſiting the Sum; 
junction. and in ſome Caſes the Court have ad- 

mitted the Defendant to make Affida- 

vit of what was due to him, and have 
granted the Plaintiff an Injunction up- 
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vn depoſiting the Sum, and not other- 
wiſe. 

In ſome Caſes, the Court have taken — rg | 
Security for the Money, to be approved fometimes refa- 
of by a Baron, and have ſometimes ed. 
refuſed it ; but this is according to the 
Circumſtances attending.the Caſe, the 
Security is to be by Recognizance be- 
fore the Chief Baron. 


Where an Injunction is to ſtop Pro- ihn if * 

ceedings at Law, and the ſame is gone ä — 

by the Death of the Party, Motion Þ gester to | 
& muſt be made (upon Notice given) to 

proceed at Law; and it is ſaid, that 
egularly, in all Caſes where an In- 

Junction is diſſolved, a Motion of 

courſe ſhould be made for Liberty to 

proceed. 


BY 
wt 


=_ Where a Bill is filed for an Injuncti- Wursten en 
on to ſtop Proceedings at Law, and no appearing, 
he Defendant neglects to appear in nend in 
due Time, after the Return of the Sub- 

Pana, or to Anſwer in due Time after 

ſuch Appearance, the Plaintiff may en- 

ter an Attachment, and move by his 

== Counſel thereon for an Injunction, Plainti® may ge 
IF which the Court will grant him; and 7, vith the Pro- | 
after obtaining ſuch Injunction, the ing an Order for | 
=o Plaintiff's Attorney may move the = Purpoſe. 
Court, to go on with the Proceſs of 

Contempt notwithſtanding the Injunc- 

tion, and the Court will make an Or- 


der for that Purpoſe. 


When 


1 Injunction:. 


On theſe inne- When theſe Injunctions are granted, 
tions ta be en. there ought to be a Recognizance en- 
rered-into; and tered into by the Plaintiff, that he ſhall 
the Se Poles not diſmiſs his Bill, and if the Cauſe 

abates, that he ſhall revive, and pay 


what ſhall be decreed. 


After Injundi- In all Caſes where the Plaintiff hath 


, if the Pla dv er 
tiff wouldamend Obtained an Injunction, and that it is 


3 neceſſary to amend his Bill, he ſhould 


Order for'that firſt move the Court by his Attorney, 

Lurpote without for Liberty to amend the Bill without 

rejudice to the oF . , 

Injunction. © Prejudice to the Injunction, and the 
Court will thereupon make an Order 
for that Purpoſe. See Title Amendad 


Bill. 


But if the Bill But where the Plaintiff amends his 
ve amendedto Bill, to continue, or obtain an Injune- 


continue, or ob- 


tain an Injuneti- tion on Equity confeſſed, this is always 
— th? looked upon as a Dilatory, and the 


| Fa®ts muſt be Court will take no Notice of the Charges 
bern. Af. or Allegations, added by the Amend- 


davit. : 
ment, unleſs the Plaintiff files an Affi- 


davit, verifying ſuch additional Allega- 
tions, that they. are material, and came 
to his Knowledge ſince the filing of the 
original Bill: So ordered, in the Caſes 
of Baily againſt Barnewall, in the Ex- 
chequer, July 1743; Barry againſt Gra- 
ham, and another May, 1757, and 
Hickſon againſt the Earl of Shelburn, June 


1758, 
Though 
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7 
Though the Court will not proceed The Court "wil 


grant an Injunc- 


_ againſt a Member of Parliament, du- tion againft a 
ring Privilege, yet if a Parliament Man jiemnerol or” 
ſues at Law, and a Bill is brought his Proceedings 
here to be relieved againſt that Action 
the Court will make an Order to ſtay 
Proczedings at Law until Anſwer, or 


further Order. 1 Yern. 329. 


An Injunction does not prevent an un gs. 


Entry. 2 Lern. 519. try. 


On a Bill brought to ſet aſide a Will e 
of a perſonal Eſtate for Fraud, the of a Perſonal E- 
Court denied an Injunction to ſtay the te Can wil 
Probate thereof, for that the ſpiritual deny an Injundii- 
Court has Juriſdiction of Fraud, relating — 
to a Will of a perſonal Eſtate, and can 
examine the Perſons by way of Alle- 
gation touching the Fraud. 2 Williams, 


287. 


An Injunction upon an Attachment, Ihnen upon 
or upon a Dedimus, or upon the De- er Dedimus, Cc. 
fendant's praying Time, doth not ex- jt nm ny. 
tend to ſtay Proceedings in the ſpiri- the ſpiritual 
tual Court, as it does to ſtay Proceed- e orient 
ings at Law; fo that when ever Pro- 
ceedings in the ſpiritual Court are to 
be ſtayed, it is to be moved ſpecially. 

Quzre, whether the ſame Rule does not 
hold with Regard to Proceedings in the | 
Court of Admiralty. 1 Williams, 301. wit — 


But the Court will grant an Injunction Jansen to re- 
| t ſtrain the Exec» 
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tor from receiv- to the Executor to reſtrain him from 
ing the Alet» receiving the Aſſets before Anſwer, 
when a Suit is depending in the ſpiri- 
tual Court to ſet aſide a Will, becauſe 
that Court cannot impound the Effects 


pendente Lite. Moſeleys Rep. 236. 


Injun&tion to In the Caſe of Henry and others a- 
op Proceedins* gainſt Baxter and others, in this Court, 
the ſpiritual in Trinity Term 1749, the Defendants 
Court. having moved for Time to anſwer, the 
Court, upon Counſel's Motion, and on 
roducing a Copy of the Order for 
Time to Anſwer, granted an Injunction 
to ſtop Proceedings at Law and in the 
the ſpiritual Court, the Bill being filed 
for Diſcovery of a Will, which was ſup- 
preſſed, and the Defendants were pro- 
ceeding to prove a former Will in the 

ſpiritual Court. 


InjunAtion not. When a Plea or Demurrer is argued 
lways diſſolve 
bene Pla by Counſel and allowed, there is gene- 


Demurrer is ar- rally, though not always, an End of the 
gued and alen. Injunction; for ſome Equity may be 
fhewn for continuing, it ariſing out of the 
Defendant's Anſwer put in with ſuch a 
Plea or Demurrer; and upon a Plea or 
Demurrer being allowed, or on com- 
ing in of the Anſwer, the Court will 
not abſolutely diflolve the Injunction 
on the firſt Motion, though upon Affi- 
davit of Notice, but only Nj; thereby 
giving the Plaintiff liberty to 2 
au 
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Cauſe againſt diſſolving the Tnjunati- 
oh. 1 Harriſon's Chan. Pratt. zd Edit. 
l. i. 212. | 
As by the &gth Rule, the Plaintiff iges nx 
ſhall be chile 5 an Injanction, if the 3 
Defendant (Hall: be guilty of any Delay 
in not anſwering, or in not perfectly 
anſwering . the Plaintiff's Bill ; ,There- 
for if the Defendant ſhall demur to 
the” Bill, or put in any Plea to the 

me, or to any Part thereof, which 
[Halt appear to be a'Dilatory, the Court 
upon x Motion of Counfel for the Plain- 
tiff, on the Cotning in of ſuch. Plea, 
br Demurrer, (Notice thereof being 
firſt given” to the Defendunt,) will grant 
an Injunction to ſtop the Defendant's 
Proceedings at Law, until che Plea or | 
Demurrer be difpoſed of; but if the | 
Plea ſhall appear to be to the Right, | | 
and not as a Dilatory, in ſuch Caſe, 
the Cotirt will be very cautions how 
they grant an Injunckion to the Plain- 
tiff upon ſuch Plea. See the Cafe of 
Lord Howth againſt Lady Howth, in 
Chancery, Trinity Term, 1752, on a Pe- 
tition. 

It is faid in Harriſon's Chan. Pratt. lnjondien fi 
Vol. 1. Pa. 212, that an Injunction has bild wn er 
been refuſed whilſt a Plea, or Demur- Pemurrer was 
rer was depending; for that until it be 
argued, it appears not whether the 

Vol. I. G Court 


I rae — 


— — 


. 


Plea ordered to 
ſtand for an An- 
ſwer, Defendant 
ean only as in 
Caſe of an An- 
ſwer, move to 
diſſolve the [n+ 
junction. 


RULE. 
Injunction to be 
taken out in 
eight Days after 
the Order, and 
to ſtay Proceed- 
ings at Law, a 
Certificate of 
Proceedings is to 
be produced, 


injunctions how 
to be ſerved. 


Bunb. Rep. 11. 
9893 wel 8 74 3% * oy . 4 


Iniunction:. 
Court has Cognizance of the Cauſe. See 


If a Plea is ordered to ſtand' for an 
Anſwer, the Defendant cannot move to 
diſſolve the Injunction abſolutely, but 
only , , as on coming in of an An- 
Iwer. Moſeley's' Rep. 198: 

By the 63d general Rule, in all Caſes 
of Injunctions, the ſame is to be taken 
out in eight Days, and the Party is to 
be ſerved therewith, and if it be to 
ſtay. Proceedings at Law, the Attorney 
is not to move without a, Certificate 
how far. the ſame hath proceeded, and 
if he that obtains the ſame, delay Pro- 
ceedings in bringing the Cauſe to a 
Hearing, the Court will take that for 
a good Ground to diſſolve the Injunc- 
tion. x | | 


An Injunction is ſerved by ſhewing 
it under Seal, and delivering a true 
Copy thereof to the Party, and the Ser- 
vice muſt be either on the Party him- 
ſelf, or his Attorney, Sollicitor, Sc. or 
ſuch of them as can be found, or as the 
Caſe may require : But it has been held 
that leaving it with the Attorney's, or 
Sollicitor's Clerk, or Servant, is good 

Service, 

It is not now praiſed to produce a Certifi- 


cate of the Proceedings at Law, though this Part 
of the Rule ſeems very proper and reaſonable. 


junction to ſtay Proceedings, on Affi- Proceeding d 
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Service, and this is the Method of ſer- 

ing Injunctions, in all Caſes. 2 
And if the Injunction be ſliewn, and The tojunaion 
a' Copy delivered, the Party ſerving it iti neednot be 
is not bound to deliver the jnjunction compared. 

it ſelf to be compared. Chan. Ch. 203, 

Mbodward and Ning. 


If the Party, or his Attorney pro- Attachment for 
ceed at Law after Service of the In- Inas bs 
dayit' ſworn and filed of the gef vice Cu, 
thereof, and on Counſel's Motion there- 
on, (withouf Notice) the Court © will 

nt an W againſt the Party, 
or Breach of the ſaid Injunction. 
a ro QUITO 


t 


If the Party is not prepared to de- e Che 
"MY, & -- * X heed onechh 2 TR I ſh h Or 
fend ſuch Niotien. the Coutt © — E 
ives. him a' Day” to ſhew Caufe againſt 


cala. oF 
uch Motion; and then upon Hearing 
the Affidavits on- Both ſides, the Court 
uſually decides whether the Party, is 
guilty of the Breach of the Injunc ion 
or not, and if he be, the Court will! 
make the Order for the Attachment 
Ante. , e „ in ae e oi 


And the Attachment in this Caſe is The Attach- | 
directed to the Purſuivant of this Court; g e be di | 
and when the Party in Contempt is Purſuivant, and 
arreſted thereon,” he is to remain in — — 

Cuſtody, until he has paid the adverſe times to make 
:' 2 | Pa rty Reſtitution. 
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Party his Coſts, and begs Pardon of 
the Court; and ſometimes until he bas 
made Reſtitution to him, for the Da- 
mages he might have ſuſtained for 
Breach of the faid: Imunction: But if 
the Court be of Opinion, that the Party 
ſo charged with the Breach of the In- 
junction is not guilty, he ſhall. be ac- 
quitted with Coſts. 


l>regularInjune: Although an Injunctian be irregular- 
r — — 8 ought to. be obeyed, or 
beige e Party is in Contempt. 2 Cha. Ca. 
203: But an Injunction irregularly iſſu- 
ed, may be ſet aſide upon Motion: 
And in ſome Caſes, the Court will, up- 
on Motion, refer the Irregylarity of iſ- 

ſuing the Injunction to the Officer. 


The Court d. In the Caſe of : Hornby againſt Pem= 
Fer infutetent, Ber tan, Michaclmas Herm 1728, Maſe- 


and yet gave De- ley 4 57 the Anſfw [ being udg- 
fendant leave to 22 inſufficient, by the | rſe of the 


aſcertain his . 


Debt at Law; Court, the Injunction. was to continue, 
dhe oottendins and the Defendant in the croſs Cauſe 


the Injunction, 


becauſe he had was not obliged to anſwer, until the 
Hundes Pound Defendant in, the original Cauſe. had 


Hundred Pound 


due to him; and put in a tufficient Anſwer : But the De- 


could in 1 
an Anſwer from fendant having ſworn in his Anſwer, 


Onfanringgie, ,, that eight Hundred, Pound was real- 
in leſs than the ly due to him, and not being able to 
YOu, put in a further Anſwer. from Couſtan- 
tinople; where he then reſided, in lets 

than two Years, the Court ordered, that 

the allowing the Exception _— — 

inder 


Trjunctions, | 863 
hinder the Defendant from getting an 
Anſwer to his croſs Bill, and that he 
might proceed at Law, ſo far as to aſ- 
certain his Debt notwithſtanding the In- 
junction. 


Bailiffs who had ſerved an Execution, Baum who had 
in breach of an Injunction, find Money frved an Exec: 
- in the Plaintiff's _—_—_ — carry mn n. 
t away, and do great ſpoil to the Plain. an. 5. 
tiff 's Goods, on 2 to the Court, — * — 
an Order was made, that the Defendant ib Cin 
ſhould make good his Money to the Party at whoſe 
Plaintiff, and ſhould ſatisfy all other den me dere 
Damages, which the Plaintiff would ſwear to make Sali 
he had ſuſtained. 1 Fern. 467. —_—_ 


Org. 2. Cha. ars, on any E. Upon = Bill for 
SE Diftrefs * Ace for ” ar — — 
if the Tenant files a Bill for an Injunc- tee Dir 
tion, it ſhall not iſſue for Want of an An- for Rent, be 
ſwer, unleſs the Plaintiff ſhall verify by vage bn N. 
Affidavit, the material Allegations of his avic. 


Bill. 
Now by the Words of this Act, it The material 


would ſeem as if a general Affidavit, That — A 
the material Allegations of the Bill were ly fet forth in 
true, would be ſufficient : But this would ** — 
be making the Party, and not the Court, 

a judge of what was material; beſides, 

upon ſuch an Affidavit, the Party could 

not be indicted for Perjury, if he ſwore 

falſely; wherefore, theſe Wards are 

conſtrued largely, and equitably ; and 


the material Allegations in the Bill, muſt 
8 3 be 
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be ſet forth particularly in the Affidavit, 
that the Court may judge thereof. So 
determined in the Caſe of Scot againft 
Boyle, in Chancery, 27th July 1749. 

But if theDefen- And in this Caſe, Mr. Stannard ſaid, 


dant anſwers, 


and it is reported And it was agreed to by the Court, That 


Plagne if the Defendant put in an Anſwer, 
have an Injunc- which upon Exceptions, ſhould be. re- 
he had nac nde Ported inſufficient, that the Plaintiff 
fuch Affidavit Would be intitled to an Injunction, - al- 
though he had not verified the material 
Allegations of the Bill by Affidavit, pur- 
ſuant to the Statute ; for that by the De- 
fendant's anſwering, it appeared he had 
1 ſufficient Opportunity to make his De- 
o Direrence in 


this Caſe, be. fence. It was objected in this Caſe, that 


.eween an in- the Injunction was originally obtained 


junction for want 


bf an Appear- for Want of an Appearance, and not for 
ance, oranIn= Want of anAnſwer, but this was thought 


junction for 


want of an An- to be a Diſtinction without a Difference. 


ſwer. 


In Caſe of Abate- Where an Injunction abates, by the 
ment a Motion Death of either Plaintiff or Defendant, 


to be made to 


oblige the Party the Court ſhould be moved to oblige 


io revive, or the PEP - 
l the Party for whoſe Benefit it is, to revive 


eiſſolved, within a ſtated Time, or the Injunction 
to be diſſolved. 1 Har. Cha. Prat. 
Vol. 1. 218. 


An Injunttion I proceedings at Law be ſtayed by the 
inge Law, Injunction of this Court, the Court will 


revents the Plaintiff” 1 
prevents the preſerve the Plaintiff's Right, and will 


mitatica from Not ſuffer the Statute of Limitations to be 
being pleaded, | 8 pleaded 


— —— . — IT 
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pleaded in Bar to his Demand. 2 Chan. 
Ca. 217.“ . enn n ene 1 


There is another Injunction called a A perpetual In. 
perpetual Injunction, for quieting a Man raed 
in the Poſſeſſion of his ' Eſtate, and for ſeſton of his Ef- 
preventing Multiplicity of Suits, - where vent Muttipticity 
one, two, or more Verdicts, are gone f Svits. 
againſt a Man. This Injunction is to 
quiet the Plaintiff, and his Heirs for 
ever, and all claiming by, from and 
under him, and this is very often granted, 
and in many Inſtances the Juſtice of the 


Court calls for it. 


So where many Suits are depending, idem. 
and are likely to happen from one and 
the ſame Cauſe, the Court will here in- 
terpoſe, and grant an Injunction; they 
will direct a proper Iſſue to try the whole, 
and all the reſt ſhall be bound by the 
Verdict; or elſe there might be twenty 
Actions, and as many Verdicts, where 
one proper Direction or Iſſue ends the 
whole; and it is only directing one Iſſue 
to prevent many more. For more of 
theſe perpetual Injunctions, ſee Bills of 
Peace, under Title Bills. 5 T-i7 


On a Bill taken pro confeſſo, by Reaſon perpetual tn- 
of the Defendant's Contempt in ſtanding Jane Bil 
out all Proceſs, if it prays an Injunction it prayes. 3 
to quiet Poſſeſſion, or to ſtay proceed- 
ings at Law, the Court will decree a 
perpetual one. See Harriſon's Chan. 
Pratt. Vol. 1. 216. 


G 4 It 


W It is ſaid chat Injunctions for Poſſeſſion, 


Poſſeflian bef, . ö 8 
Hearing, top before Hearing, hinder not the Defen- 


Ila * dant's Suit at Lay, making a Leaſe, 


taking a Diſtreſs, c. and it may be 
diffolved an Gauſe ſhewn, as InjunQtions 
in other Caſes. Hhiden:. | 
ul toſonel. Where a ſpecial Injunction is prayed 
an when pre by the Bull, boa that the Plaintiff 2 
Woved forty titled thereto, on the Defendant's get- 
— <a ung Time to Anſwer, or on a Rule 
ſettle the Injune. being entered for a Dedimus, there muſt 
tim. be a Motion made by Counſel, on be- 
half of the Plaintiff, (but without Notice) 
for an Injunction according to the Prayer 
of the Bill, and thereupon the Court will 
direct the prayer of the Bill to be read, 
and will order the Injunction in ſuch 
Manner as they ſhalljudge proper. See 
Gordon againſt Auſten and others, in this 

Court, Hillary 1754. | 


If Exceptions be Where a Bill is for an Injunction to 
bebte Bale, top Proceedings at Law, and the De. 
an Injundtion, fendant anſwers, and Exceptions are 
dent iow. taken thereto for being ſhort and inſuffi- 
ed, the Court cient, and the Defendant allows the 
— * Exceptions; in this Cafe, the Plaintiff 

4 ſhall have an Injunction as upon a Ba- 

ron's Report of a ſhort Anſwer. 


So if a further So if the Defendant ſhould put in a 


Aniwer be rut further Anſwer, before the Exceptions 
n, before the . 1 Ns | ' 
 Exceptionscan Can by the courſe of the Court be re- 


be referred. ferred 5 


'2> „% . YT RS 
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ferred, the Plaintiff ſhall, upon Counſel's 
Motion, (Notice being firſt given) and 
producing a Certificate of the Proceed 
jngs, have an Injunction; for the fur- 
ther Anſwer is a full Admiſſion, that 
the firſt is ſhort, without entering a Rule 
for allowing the Exceptions. And it is 
faid, that this Caſe is much ſtronger than 
a Baron's Report, before it is confirmed; 
beſides, the ſecond Anſwer may be as 
ſhort as the firſt, and only an Artifice to 
prevent the Plaintiff from obtaining an 
Injunction. Rogers againſt Dwyer, Eafter 
Term, 1759, and Hudſon againſt Main- 
right, 8th July 1760, both in this Court, 
but neither of them on Debate #. 


So where Exceptions are put in to 
continue an Injunction, and they are 
over-ruled, the Injunction is diſſolved of 
courſe, without a Motion. 


It 
This ſeems now to be the ſettled Pratice in 


this Court, and in the Court of Chancery, upon 
ſuch further Anſwer the Injunction is of courſe. 


Exceptions over- 
ruled, lnjunction 
is diſſolved with» 
out Motion. 


And yet, if this Practice is to be ſtrictly adhered 


to in all Caſes, it may be attended with great In- 
jury to the Plaintiff at Law, who may be deprived 
of his juſt Demand, for ſome, perhaps, immaterial 
inſufficiency, or ſhortneſs in his Anſwer. Suppoſe 
he hath therein ſworn, that a real certain Sum is 
due to him? It is to be wiſhed that no Injunction 
was to be granted, to ſtop Proceedings at Law, in 
ay Caſe whatſoever, unleſs the Plaintiff verified by 
Affidavit, the material Allegations in his Bill, 
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ben h Ante: It was agreed per Curiam, that a De- 
or InjunEtion fendant ought to ſign his Anſwer, or 
may be continue for ſuch Defect, an Injunction may be 
continued; but Quær. if the Plaintiff 
takes a Copy of the Anſwer, whether it 


be not a Waiver of that in formality ? 
Bunb. Rep. 251. 


— It is ſaid an Injunction has been grant- 
— 4 ed, merely on Exceptions being taken 
— — Defendant's Anſwer, and has been 
28 refuſed according to the Circumſtances : 
But where it is granted, the Circum- 

ſtances muſt be very ſtrong, and full 

Notice given, Sed Quær. See Bunb. 


Rep. 116. | 
On Bill fled for By Stat, 11. and Ch. 2. S. 4, and by 


— 4 Geo. 1. C. 5. S. 4, where an Eject- 
Een ln. ment is brought for Non- payment of 
junction not to Rent, purſuant to the ſaid Statutes, if 
r Leilke or other Perſon, claiming any 
lodging the Ar- Right to the ſaid Leaſe, ſhall within 
be dae, ang the ix Calendar Months after Execution 
taxed Coſts executed, file one or more Bill or Bills, 
for Relief, in any Court of Equity, ſuch 
Perſon ſhall not have, or continue, any 
Injunction againſt the Proceedings at 
Law, on ſuch Ejectment, unleſs he ſhall 
within forty Days, next after a full An- 
ſwer by the Leſſor of the Plaintiff in ſuch 
Ejectment, bring into Court, and lodge 
with the proper Officer, ſuch Sum and 
Sums of Money as the Leſſor of the 


Plaintiff 


"Db tw ju «a 


Injunctions. 569 
Plaintiff in the ſaid Ejectment ſhall in 
his Anſwer, ſwear to be due and in | 
Arrear, over and above all juſt Allow- 
ances ; and alſo, the Coſts taxed in the 
ſaid Suit, there to remain until the Hear- 
ing of- the Cauſe, or to be paid out 
to the Leſſor or Landlord, on good Se- 
curity, ſubject to the Decree of the 
Court. 


And in Caſe ſach Bill ſhall be filed The Leffor of 


within the Time aforeſaid, and after — — 
Execution executed, the Leſſor of the can for no 
Plaintiff ſhall be accountable only for made of the Pre- 
ſo much, and no more, as he ſhall really piſs without 
and bona Fide, without Fraud or wilful Default, 
Neglect, make of the demiſed Premiſſes, 

from the Time of his entering into the 

actual Poſſeſſion thereof. And if what Tenant to pay 
ſhall be ſo made by the Leſſor of the of the Rem, if 
Plaintiff, happen to be leſs than the Rent e les 
reſerved on the ſaid Leaſe, then the ſaid the Lands. 
Leſſee or Aſſignee, before he ſhall be 

reſtored to his Poſſeſſion, ſhall pay ſuch 

Leſſor or Landlord, what the Money, 

ſo by them made, fell ſhort of the re- 

ſerved Rent, for the Time ſuch Leſſor 


or Landlord held the ſaid Lands. 


And by Stat. 5 Geo. Ch. 4. S. 5, on fe Wine fan 
any Ejectment, Diſtreſs or Action for Anſwer againſt 
Rent, if the Tenant files a Bill for an Feeling in 


A - - l Ejectment, un- 
Injunction, it ſhall not iſſue for Want of — — ve- 
an Anſwer, unleſs the Plaintiff ſhall ve- nahe As 
| 1 Allegations in 
his Bill, 


— — - 
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rify by Affidavit the material Allegations 
of his Bill. | | 


— — 
_ 


— — — — . 9 


PI VFIFY I 


Interrogatories, Examination 
of Witneſſes, Depaſitions, 
and Publication. 


* Tnterrogatories 95 — are Queſtions 

. exhibited in Writing by the Party, 
Plaintiff or Defendant, or directed by 
the Court ta he propoſed ta, and aſked 
of the Witneſſes in a Cauſe, touching 
the Merits thereof; or ſome incident 
therein. Alſo, Interrogatories are touch- 
ing Contempts of Writs, Proceſſes, and 
Orders of Court; whereupon the Party 
offending is to be examined, concerning 
ſuch Contempt, See before Title Con- 
ſempts, S. 


Both Plaintiff As on Hearings upon Bill and Anſwer, 
men ekibit u. no Evidence is to be admitted, (except 
— Matters of Record) but what ariſes from 
rogatories, the Bill and Anſwer itſelf; fo, when the 
Parties proceed to the examination of 

Witneſſes, the Cauſe is determined by 

ſuch Evidence as ariſes from the Depo- 

fitions of Wuneſſes, examined upon In- 
terrogatories. And both the Plaintiff and 

Defendant may ordinarily exhibit Inter- 

rogatories ; for when Parties are at Iſſuo, 

it is neceſlary to conſider as well _ 

tne 


S PU Der e 
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the other Side may examine unto, as 
what ourſelves can prove, and ſo coun- 
ter or croſs Interrogatories may be pre- 
pared, if there be Oc | 


And by the Civil and Canon Law, 3 
it was abſohitely neceſſary, that there wa raken our, 
ſhould be. a Citation taken out againſt previous to the 
the Defendant, previous to the Exathi- 
nation of Witneſſes ; and the Reaſon 
is, that the Defendant, if cited, might 
either examine, or object to their Cre- 
dibility, or put ſuch eroſs Interrogatories 
to them, as might bring out Cireum- 
ſtances in his Favour, which he would 
not have an Opportunity of doing, if 
he was not cited, but it was not ne- 
ceflary for the Defendant to appear, be- 
cauſe the Citation is in his favour, and 
he might, if he pleaſed, renounce a Pri- 
vilege introduced in his favour. | 


Henee it, is, that in Chancery, after Analagdui te it 
the Plaintiff has replied to the, Defens Shas, l fe. 
dant's Anfwer, before he proceeds to join lues. 
examine any Witneſſes, he muſt take 
out a Subpena-againft the Defendant to But if ſerved , 
rejoin,z but if the Plaintiff ſerves the pete, Heat 
Defendant with a Subpænd to rejoin, pay Cos. 
before he has filed a Replication, the 
Defendant appearing upon ſuch Subpana, 
ſhall have his Coſts taxed:; beeauſe, the 
Plaintiff had not cloſedithe Conteſt of the 
Anſwer, before he ſerved the Subpana: 
to rejoin. 


Accord- 


$72 


Interrogatoties 
how exhibited at 
the Civil Law, 
and the Pro- 


dings th SS 
deals on mined, and therefore he might form 


= 
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According to the antient Account of 
the Civil Law, it is very plain, that one 
of the Judges of the Court himfelf exa- 


the Interrogatories out of the Libellus 
articulatus, as he pleafed : but the Actor 
was at liberty to exhibit Interrogatories, 
founded upon the Articles, if he thought 
proper, but not of Neceſſity: But if 
any Interrogatories were exhibited, not 
founded on the Articles, the Depoſitions 
taken upon them, were to no Purpoſe. 


But if the adverſe Party was adviſed 
to croſs- examine the Witriefſes, he was 
to exhibit the Interrogatories for the 
Judge to examine upon; becauſe the 

atter upon which the Defendant might 
croſs-examine to invalidate, might not 
be within the Articles. But no-Copies 
of the Interrogatories were to be given 
to the adverſe Party. Gail, 194. 5 
Maranta, 273, Sc. Dig. Lib. 22. 
. &# TREBLE. © 77 


When the Judge thus examined upon 


the Articles, and the Interrogatories 


exhibited by the Parties, he was to con- 
fider, whether the Witneſſes anſwered 
readily, or whether they brought a 
Story formed to him: But the Depoſt- 
tions thus taken before the Judge were 
to be kept ſecret, until Publication had 
paſſed in the Cauſe, Corvin. de Teft, 
Lib. 22. Tit. 5. 


This 


— an TE” mol ES 
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This was the antient Courſe of the bidem. 
Civil Law, and no doubt in our Chan- be d 
cery Proceedings, the Witneſſes were Pere formerly 
formerly examined by the Maſters, who — on in 
fat in Court to inform the Chancellor of ß 
their Credibility, until Cauſes ſo far mul- 
tiplied, and the Maſters became ſo much 
employed in other Affairs, that they left 
the Examination of Witneſſes to their 
Clerks, as the Barons of the Excheguer 
did to theirs, who from thence got the 
name of Examiners ; and from thence 
forward the Judge did not, but the Coun- 
ſel for the Party whoſe Witeſſes were to 
to be examined, framed the Interroga- 
tories upon which the Clerks examined. 


. * 4 7 oe P 5 
But as Witneſſes often lived remote Where the Wit- 

from the Court, it was thought more me — 

convenient to appoint Commiſſioners, to Court, Commiſ- 


( : . fone ere ap 
examine ſuch Witneſſes, the Court ſend- cine "ts en- 
ing a Notary of their own, who was mine. 
often in Commiſſion with them, and 

with theſe Commiſſions they ſent a Copy 

of the Articles; and theſe Commiſ- 

ſioners are themſelves to examine, and Who were them 
cannot delegate their power, for Dele- '*lvesto examine, 


gata poteſtas non poteſi Delegare. 


The Commiſſioners are likewiſe to be They muſt be in- 
indifferent; for upon Exception to the ferent. 
partiality of any of them, the Court | 
will ſupply their Places, by putting in 
others ; for tho' they are named by the 3 


. Parties, yet that is bu 7 Court, tho nam- 
8, Y but by way of Pro- CS 


3 | poſal ties. 
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poſal to the Court, for they are the Mi- 
nifters of the Court, and therefore' muſt 
be impartial. 


They are tobe  Atid theſe Commiſſioners ate to have 

their Charges. their Charges, and ate alſo to be paid 

for their Labour. for their Labour, that they may not be 
damaged for doing their Duty; and it 
hath been reſolved, that a Commiſſioner 
may maintain an Action, for the Labour 
and Pains he has been at, in the Execu- 
tion of the Cotntnifſion. Carth. 208. 


The Intetrogato- The Interrogatories were anffently 
res formerly an» annexed to the Cortintiſſisn, and fo now 
Commiſſion and they are ſuppoſed to he; but by Conſent 
ſo now ſuppoked of Parties, they ate delivered to the Com- 
miſſionets at the Opening the Commiſ- 
fion, and this is the preſent PtaQticg; 
The Commit. The Commiſſioners can only examine 
bern are ach Upon the Set of Interrogatories, that are 
Interrogatories, firſt put in before them, and no new 


firſt put in before Ones can he examined upon before them, 


9 without leave of the Court; becauſe 
their Commiſſion is to examine upon 
fuch Interrogatories, as are ſuppoſed to 
be annexed to the Commiſſion, ot ſuch 
as are delivered in, at the Opening of 
the Commiſſion. 


But the Examin»- But the Examitief may examine upon 
ine une mu A new Set of Interrogatories, becauſe 
ſet of Interroga- that is preſumed to be the Examination 
tor les. of the Judge, and the Judge might ex- 

amine 


as ww +, a 
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amine upon Interrogatories, ex Re nata, 
out of the Articles. But ſee hereafter, 


Now ſince this Practice has been uſed, The Credit of 
no Doubt but the Credit of Depofitions, ib bat an 
ceteris paribus, falls much below the Cre- Examination, is 
dibility of a preſent Examination, viva — 
Joce; for the Examiners and Commiſ- 
ſioners in ſuch Caſe, do often dreſs u 

et Examiners, and ſet à quite dif. 
erent Air upon them, from what they 
woplg have, if the Teſtimony were 
plainly delivered, under the ſtrict Exas 
mination of a Judge in open Court. 
But though the Depoſitions do fall ſhort vet ſuperior to 
of Evidence viva Voce, yet they ſeem ane 
ſuperior to what a Witneſs ſaid at a form- Trial. 
er Trial; for what is reduced to Writing 
by an Officer ſworn to that Purpoſe, is 
of more Credit than what a Stander by 
tetains in Memory; for the Images of 
of the Things in the Mind, decay by 
the perpetual Change of Appearances, 
but what is reduced to writing continues 
conſtantly the ſame. See Lord Chief Ba- 
ron Gilbert's Treatiſe of Evidence, 44. 45. 
See Bacon's Abridgment of the Law, Vol. 
2. 299. 


All Interrogatories muſt be drawn How Interroga- 
or peruſed, and ſigned by Counſel and pegel. ”M 
Attorney, and are to be ingroſſed on 
Parchment, and are then to be brought 
to the Chief Remembrancer's Office, to 

Vol. II. H 


Of producing the 
Interrogatories 
on Examination, 
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be entered and ſigned by the Officer, for 
which you pay one Shilling and ſix 
pence. 


And if the Witneſſes are to be exa- 
mined before an Examiner of the Court, 


before an Exami- the Interrogatories are to be lodged with 


Commiſſioners. 


To be to Points 
material, and not 


him, ſome convenient Time before the 
Examination. If in the Country on a 
Commiſſion, the Interrogatories may be 
exhibited before the Commiſſioners, on 
opening the Commiſſion, which (as has 
been ſaid before) is the general Prac- 
tice. © 


By the 31ſt general Rule, when Wit- 
neſſes are to be examined, the Counſel 


leading, and no Who ſigns the Interrogatories, is to take 


general Interro- 


Care that they be only to Points mate- 


Matters material rial, and not leading: And no general 
tobe amitte®. Interrogatories, as to Matters material, 


Depoſitions of a 
Witneſs on lead- 
ing Interrogato- 
ries, to be ſup- 
preſſed as to that 


to be admitted. 


By the 86th general Rule, if Wit- 
neſſes are examined, on leading Inter- 
rogatories, the Depoſitions are to be 
ſuppreſſed, as to that Fact, upon Moti- 
on, either before, or after Publication; 
but not at the Hearing of the Cauſe, 
unleſs by Leave from the Court, then to 
move it; but as to any other Fact to 
which the Witneſſes are examined, on 
any Interrogatories not leading, their 
Depoſitions to be admitted. 


By 
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By the 87th general Rule, where the , RULE. 


Depoſitions of any Witneſs are ſuppreſſ- neſs is never to 


ol 


ed, touching any Fact, he is never after be afer exami- 
to be examined, on any Interrogatories, Fa: But the 
touching the ſame Fact; but the Court Cour: may net 
may at diſcretion appoint a Tryal at | 
Law, eſpecially where it appears, that 

ſuch leading Interrogatory, was drawn 

by Miſtake of the Counſel, and not to 

entrap Witneſſes. See the 88th general 

Rate, Title Pleadings. | 


— — ä 


—— 


| Commiſſion to examine. 


THIS is either to examine the Par- Commition to 
1 ties, or Witneſſes, or others; as ne, whats 
Contemnors, Sc. | 


A Commiſſion to examine Witneſſes, In what Caſes, 
is ſometimes to examine them to the & 
Cauſe, 7. e. as to the Merits thereof, or To the Merits, 
to ſome particular Point in Queſtion 

or it may be to examine them, touch- 

ing a Contempt, or the Breach of ſome 

Order of Court, &c. Examination to 

the Cauſe, is generally before Hearing, 

though ſometimes it may be after Hear- | 
ing, as upon an Account referred to the In Aid of an Ar- 
Officer, or © upon new Matters ariſing gn 
at the Hearing, | 
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To examine be A Commiſſion may iſſue to examine 

$9" Witneſſes beyond Seas, and then; if 
they be Foreigners, or Natives, to ex- 
amine them on their Oaths, and the 
Oaths of ſkilful Interpreters, 


R A Commiſſion is alſo had to examine 
r Witneſſes in perpetuam Rei Memoriam, 
touching which, ſee under Title Bills. 


De bene ge. And though a Commiſſion to examine 
Witneſſes, is not ordinarily to be grant- 
ed, until the Cauſe be at Iſſue; yet if 
a Witneſs be very aged or ſick, upon 
making an Affidavit thereof, the Court 
will ſometime order it de bene eſſe, even 
before Anſwer, See under this Title 
hereafter, the whole Proceedings. 


RULE. By the 33d general Rule, no Com- 
Commiſion to miſſion to examine Witneſſes, is to be 
mine, not to S , | TE ' 
be executed in executed in Dublin, or within twelve 


Dublin, or with= Miles thereof, without ſpecial Order 


oft firſt obtained, upon Affdavit made of 
their Inability to travel, or other good 
: Matter ; and that all Commiſſions taken 


in Dublin, or within twelve Miles there- 
of, without ſpecial Order as aforeſaid, 
ſhall ſtand ſuppreſſed 77/0 Fafto, and not 
allowed to be read in Evidence, upon 
the Hearing, . 


2 RULE, And by the 34th general Rule, where 
Tf Plaintiff ad the Plaintiff and Defendant join in 


Defencant join 


in Commiſſion, Commiſſion, for the Examination of 


— 22 Car. Witneſſes, the Plaintiff is regularly to 
N ave 
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have the Carriage of it; but if through rage of it, but 
his own Default or the Default of his — = 
Commiſſioners, the ſame be not execu- —— 
ted, he ſhall pay the Defendant ſuch Court thall judge 
Coſts, as the Court (being ſatisfied of ge and 
ſuch Default) ſhall think fit, and then where the be- 
he may renew his Commiſſion, by Order Cf l. 
of Court, at his own Charge; and the | 
Plaintiff to have the like, on Default of 

the Defendant, or his Commiſſioners, 

in Caſe he have the Carriage thereof. where the De- 
And where any Defendant hath joined fendant ſulpeats, 
with the Plaintiff, in taking out a Com- not execute the 
million, and finds Cauſe to ſuſpect, that Commiſſion, he 
the Plaintiff will not have the ſame ex- plicateof it, and 
ecuted, the Defendant, upon Affidavit Ty profecute | 
to that Effect, may take out a Dupli- Plaintiff ſhould 
cate thereof, at his own Charge, and bawe done. 
giving the uſual Notice thereof, may 

proſecute the ſame to a due Execution, 

and Return, as the Plaintiff ſhould re- 


gularly have done. 


The Plaintiff has regularly the Car- The Defendant 
riage of the Commiſſion, and ſo is to — 
appoint Time and Place; but if the De- | 
fendant has Cauſe to ſuſpect, that the 
Plaintiff will aggrieve by ſuch Appoint- 
ment, he may move by his Attorney, 
for a Duplicate of the Commiſſion, and 
that the Officer might appoint Time 
and Place, and it ſhall be granted 


him, 


A Plaintiff may have ſeveral Com- Plaintiff may 


have ſeveral 


miſſions, to ſeveral Counties at once. Commiſſions, te 
H 3 The ſeveral Counties, 


IS OC 
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The Court fome- The Court ſometimes fix a Place, for 
times fix a Place q f W er 

for executing the the Commiſſioners of both Parties, to 
Commiſſion, meet and execute their Commiſſion. 


Ul 


Of namingand There are to be four Commiſſioners, 


Cannntdhne but the Plaintiff and Defendant name 
Name. four a-piece, and each Party ſtrikes out 
two; the Plaintiff is to name the firſt 

four. ; . 


RULE. By the 35th general Rule, if both 
On what 2% Parties join in Commiſſion, and the one 
on ſhall be grant» Party examine all his Witneſſes, and 
ed, if the Wit- 
nelles of either the other not, but prays a new Com- 
—— miſſion, it ſhall not be granted, unleſs 
g. the other Party be content, or upon 
WE Oath made of good. Cauſe, why he 
could not examine all his Witneſſes, at 
the Execution of the former Commiſh- 


On. 


If Plaintiff exa- Tf the Plaintiff examines in Town, 
Defendant may the Defendant is intitled to a Commiſh- 
have a Com- on in the Country, and the Court will 
miſſion in the oY ht . 

Country; and order it, on Motion of his Attorney. 
on what Conditi- If the Defendant be under no Obligati- 
ſhall havea ON to appear gratis, upon the Hearing, 


Commiion af and the Plaintiff has examined his Wit- 
both examined neſſes, but does not procure a Rule for 
a Witneſſes. Publication ab/que, until after the ſixth 
Day of Term, then the Defendant, up- 

on Motion of his Attorney, and upon 

his engaging to appear gratis, on the 

Hearing, and ſuffer no conditional De- 

cree, ſhall generally have a Commiſſion 

| though 
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though he aſſigns no ſufficient Reaſon, 
why he could not examine the ſame Va- 
cation the Plaintiff did. 


It is ſaid, there ought to be no Ex- — 
amination of Witneſſes in Term Time. 


If the Plaintiff has no Witneſſes to How lig. 
examine, he uſually puts a Rule on the if he hath no" 
Defendant, to examine the enſuing Va- Ws to 
cation, or that the Cauſe ſhould be 
heard on the Pleadings the next Term ; 
but the ſhort Vacation between Eaſter 
and Trinity Term, is not a Vacation to 


examine. 


If the Defendant makes Default, and Jn Defendant's 
defires a Commiſſion, the Plaintiff may vring a Commit. 
have an Injunction ; ſo determined in 4 Plaine la. 
the Caſe of Barry againſt Martin, in junRtien. 
this Court, 1ſt June 1733. 

By 19th general Rule, the Defen- — Ex 
dant being ſerved with a Subpana to Re- Cate in what 
join, the Plaintiff is of courſe (upon pro- r 
ducing an Affidavit thereof) to have an 
Order for the Defendant to rejoin 
and join in Commiſhon in four Days, 
giving the Defendant's Attorney Notice 
thereof; and the Plaintiff may in eight 
Days after, leaving the Names of his 
Commiſſioners in the Office, have at his 
own Charge a Commiſſion ex Parte, di- 
rected unto two of the Plaintiff 's Com- 
miſſioners and to two more ſuch as the 
Chief Remembrancer ſhall think fit to 


H 4. nomi- 
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Nr —_— 


— 4 * — 
* wt 
— 4 —— —— * — 2 
— 


r 6.2 
2 


— 
W=S 4, 


———— — ; ; 
— . - r — 
K * - W —4 " * 
* — 2 
R ITY RE. oe pr — * * - 
* 3 2 8 


582 Hiterrogatories, &c. 
Defendant lapſ- nominate ; and if the Defendant's At- 
ing bis Time of torney (having Notice of it in Town) 
rookie Hr pen doth not in that Time name Commiſ- 
afterwards hav- ſioners for the Defendant, and pay half 
a Commiſſion 
without ſpecial Coſts for the Commiſlion, if afterwards 
Order. the Defendant will defire to examine 
any Witneſſes of his Side, he ſhall be 
barr'd from having any Commiſſion 
without —_ Order of Court. | 


rejoin gt It was determined by this Court, in 
running Days. the Caſe of Delarne againſt Lewts on a 
| Motion to ſet aſide the Officer 's Report, 
and on full Debate, that the four Days 

are running Days; and that the Rule 

to rejoin may be entered immediately 

after Service of the Subpæna to re- 

Join, without waiting four Days as was 

formerly thought. See Title Replication 


and Rejoinder. 


The Method of ſettling Commiſſioners Names, 
For the Examination of I ineſſes, i ts thus. 


Tur Mehod  FFYHE Plaintiff's Attorney is to leave 
ettling Commiſ- | 7 
foners Names a Note in Writing, in the proper 


for Exim:nation Office, of the four Commiſſioners named 
bdbuy the Plaintiff, with their Chriſtian 
and Surnames, Additions, and places of 
Abode, and the Place where the Com- 
miſſion is to be executed; then he muſt 
ſerve the Defendant's Attorney with a 
Notice of. ſuch Names being left in the 
Office, 
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Office, deſiring him to return the Names 
of his Commiſſioners in the proper 
Time; then the Defendant's Attorney 
generally ſtrikes out two of the Plain- 
tiff's Commiſſioners, and returns the 
remaining two, with the Names of four 
Commiſſioners, with their Additions and 
places of Abode as aforeſaid, for the De- 
fendant, out of which the Plaintiff alſo 
ſtrikes two, and the four Commiſſioners 
which are thus ſettled by both Parties, 
are to be inſerted in the Commiſſion, for 
the Examination of Witneſles. | 


The like Method is to be purſued by The Method for 
the Defendant, upon taking out a Dedi- cis Commit 
mus to take his Anſwer in the Country, for takingof an 
but that in this Caſe the Plaintiff hath wer. 
but four Days to return the Names of 
his Commiſſioners after being ſerved 


with Names for the Defendant. 


And if in either Caſe, Names be not Conmitiion er 
ſtruck and returned in the limited Cab, — 
Time, the Officer of the Court will, wt returned in 
upon 2 of courſe, name two cation to he 
Commiſſioners for the Party making Of 
Default, and Iſſue a Commiſhon ex Par- 
te, of the Execution of which no Notice 


is required to be given. 


But note, before the Officer ſo ſtrikes, The Offer gives 
or names Commiſſioners for a Commiſ- wa — 
lion ex Parte, either to take an Anſwer, fore be ifſyes a 
or examine Witneſſes, he firſt gives No- — 2 
ice thereof uſually twenty-four Hours, 

Sr | — 
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to the Attorney for the Party making 


Default. 


Time given by If when the Attorney is ſerved with 
ten Cann. Commiſſioners Names, he has not Time 
fioners Names. in the four Days on Commiſſions to take 
Anſwers, or in the eight Days on Com- 
miſſions to examine, to get a Return 
from his Client of Names, for him, it 
is uſual to move for a reaſonable Time, 


if it be in Term, to ſend to his Client. 


How to manage If there be ſeveral Defendants, who 
dane are t. fte. have different Attornies, the Court, up- 


dants are to ſerv- 


ed with Com- on Motion of the Plaintiff 's Attorney, 

mioners N*M will order, that the Attornies for the 

ent Attornies. Defendants, do join in ſtriking the 
Names of the Commiſhoners, for the 
Examination of Witneſſes, and the At- 
tornies for the ſeveral Defendants, are 
to be ſerved with the Names of the 
Commiſſioners, and alſo with this Order; 
and the Names of the Commiſſioners 
are alſo to be lodged in the Office as 
aforeſaid; and if the Attornies for the 
Defendants, do not comply with the Or- 
der in eight Days after Service thereof, 
and in the Names of Commiſſioners 
for the Plaintiff; the Officer will, on 

enim. . Affidavit of ſuch Service, ſtrike Com- 

br. miſſioners for the Defendants and give 
the Plaintiff a Commiſſion ex Parte. 


! lem. The Officer generally ſtrikes the 
Names of Commiſſioners for the De- 
tendants, without any Affidavit of the 

| Ser- 
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Service of the Order, or of the Names 
for the Plaintiffs ; but a prudent Agent, 
ſhould have ſuch Affidavit ready to pro- 
duce at all Times, and alſo of the Ser- 
vice of the Rule to rejoin. 


All Commiſſions for Examination of 


Commiſſions 
when to be 


Witneſſes are to be made returnable on returnable. 


one of the Return Days, unleſs where 
the Parties agree to have it returnable 
without Delay, or where an Order is ob- 


tained for that Purpoſe: And when a Commiſion 


Commiſſioner is returnable without de- 
lay, if it be within the Kingdom, it 
muſt be returned by the ſecond Return 
of next Term; if executed afterwards it 
is void, and the Depoſitions ought to be 
ſupprefled. Per Cur. 2 Vern. 197. 


And no Commiſſion can be executed commifion not 
to be executed in 
Term Time, but 
by Order or 


in Term Time, unleſs by Leave of the 
Court or by Conſent. - 


miſſion, muſt give fourteen Days No- 


the Time and Place for executing the 
Commiſſion, to the oppoſite Party, ex- 
cluſive of the Day of ſerving the Notice, 
that he may apprize his Commiſſioners 
thereof ; and ſuch Notice muſt be given 
to all the Defendants who join in ſuch 
Commiſſion, otherwiſe it is not good No- 
tice; and the Depoſitions may be ſup- 
preſſed for Irregularity. But perſonal 
Notice is not neceſſary : And in — 
0 


ine Delatiane. 
When to be re- 


He who has the carriage of the Com- What Notice i 
to be given 
tice ſigned by his Commiſſioners, of Comm ton. 


On Default of 
Notice, theCourt 


— 
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nen of Notice, the Court will grant the 
other Party z other Side a new Commiſſion, or in 
C — * * , . 
er theDefendane? Caſe of the Plaintiff's refuſing to give 
baving a Dupli- Notice, the Defendant having a Dupli- 
„t; bub the Cate of the Commiſſion, may uſe it. 
Names of te But note, the Names of the Witneſſes 
— — need not be delivered to the other Side, 
to the other fide, which muſt be, where the Examination 


leſs the Ex- : 
Cos be i is in Town before an Examiner. 


Dublim. 

* If Notice is directed to be given to 

be ferved i not à Perſon you cannot find, then on Affi- 

to be found. davit thereof, and filing it, you may, on 
Motion, obtain an Order for the Officer 


to appoint Time and Place. 
The Notice of executing a Commiſſion. 


Form of the AH. B. and others HEREAS we 
' Plaintiffs. have receiv- 
T. M and others ¶ ed a Commiſſion out 
Defendants. of the Chancery Side 
of his Majeſty's Court of Exchequer in 

Ireland bearing Teſt, the Day of 
laſt paſt, and returnable into the ſaid 
Court next enſuing, to us, and to 
H. H. G. H. or any two or more of us 
directed for Examination of Witneſſes in 
this Cauſe; theſe are therefore to give 
Notice, that we will execute the faid 
Commiſſion at the Houle of in the 
County of commonly called or 

known by the name or Sign of 

on the Day of between the 
Hours of and of the Clock 
in the noon of the ſa.d Day, where 
you, 


Bu wy as AA. 


Tnterrdgatories, Ke. 


you, together with your Commiſſioners 
and Witneſſes may be preſent if you 
think proper. Given under our hands 


ä 
To the Defendant 7. M E. M. 
and the other Defen- H. M, 


dants or Mr. H. H. and 
Mr. G. H. two of the 
Commiſſioners in the 
ſaid Commiſſion or any 


of them. 


And the Witneſſes are alſo to be ſery= 
ed with a Summons to appear before 
the Commiſſioners at the Time and Place 
appointed for executing the Commiſſion, 
to depoſe their Knowledge to each Inter- 
— ; which Summons is in this 

orm. 


A Summons for Witneſſes to appear. 


r 
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13. D. and others HERE AS, Se. — yer 
Plaintiffs. (as before) appear. = 
i MZ M. and others { And whereas we are 
8 Defendants. informed that you, 


terial Witneſſes for the Plaintiff (or De- 
fendant as the Caſe is) in this Cauſe: 
Theſe are therefore by Virtue of the 
kid Commiſſion, to will and require you, 
and every of you, to be and appear per- 
Jonally before us, or any two or three 
of us the ſaid Commiſſioners, at the 
k {Woule of, Sc. (as in the former Notice) 
re Ind you are then and there to —_— 
an 


whoſe Names are under- written, are ma- 
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and not to depart until you have been 
examined, and have teſtified your Know- 
ledge for, and on Behalf of the Plaintiff 
(or Defendant) and herein you are not 
to fail. Given under our Hands, the 

8 Day of, Sc. | 
TO. R. and 2 T. E. M. 
Witneſſes. n 
N. B. Mention their Additions. 


diba to tei. If a Witneſs be unwilling to come, 
y, and how to . 
be ſerved. you muſt then iſſue a Subpæna ad teftifi- 
candum, and let a Copy be made thereof, 
and thereto ſubſcribe the above Sum- 
mons, and put the Names of your Com- 
miſfioners thereto ; and let the Witneſs 
be ſerved therewith, as Subpænas to 
anſwer are ſerved, ſome reaſonable 
Time before the Execution of the Com- 
miſſion, according to the Diſtance of 
his place of Abode, from the Place 
where the Commiſſion is to be execu- 


ted. 


RULE, _ By the 85th general Rule, if a Wit- 


An Attachment - ; 
— Wh neſs be ſerved with a Subpana ad teſti 


for refuſing to ficandum, to appear before a Baron, or 
appear, ater Commiſſioners, and fail to appear; upon iſ | 
ervice of Sub- 4 F 

pzna, and being Affidavit made thereof, an Attachment, 


CT” upon Counſel's Motion, ſhall iſſue to the ¶ ti 

and one Shilling Purſuivant, provided the Witneſs bell 1 

only ta Vitne tendered reaſonable travelling Charges; 

to appear before but if a Witneſs be ſerved in the City t! 

—— of Dublin, with Subpæna to appear be- V 
fore a Baron, then only a Shilling is to 


be tendered to the Witneſs. E 
ut 
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But ſometimes the Court do fix ſome or will r 
certain Time for the Witneſs to come vf e ns, Wit! 
up, and be examined, at his own Ex- be examined at 
pence, . otherwiſe an Attachment to iſſue ** Expense. 
againſt him, without further Motion, Certificate from 
But note, if the Examination be in r Examiner, 
Town, it is uſual to have a Certificate rogatories are 
from the Examiner, that the Interroga- Wash am that 
tories are lodged with him, and that attend. 


the Witneſs did not attend, 


; Or if a Witneſs be ſummoned by the if a Wine be 
- M Commiſſioners, without a Subpæna ad 1 med ich 
teflificandum, and do not appear, the not with a * 
Court will order ſuch Witneſs to attend, — — 
and to be examined; and if he diſobey Court will Order 
ſuch Order, then an Attachment ſhall . e nne, 
go againſt him. Pra. Reg. 89, go. ndifhe difobeys 
For the Commiſſioners are by* their: h hin. 
Commiſſion, not only authorized and 
impowered, but commanded to cauſe 

the Witneſſes to come before them, and 

examine them upon the Interrogatories 


to be exhibited to them. 


The Commiſſioners and Witneſſes The Commition 
being met together, at the Time and 1 Þ< opened, on 
Place appointed, according to the No- the Commit. 
tice; the Commiſſion (which till that ober. 

Time muſt remain ſealed) may be open- 
ed, that the Commiſſioners may ſee that 
they have an Authority, and ſufficient 


Warrant to juſtify their Proceedings, 


The 


$90 


The Oath to be 
taken by the 
Commiſiioners, 
and by their 
Clerk, on the 
Commiſſion, 


Plaintiff's Com- 
miſſioners may 
examine Defen- 
dant's Witneſſes, 
if bis Interroga- 
tories are pro- 
duced, tbough 
his Com miſſi- 
oners do not 
attend. 
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The Commiſſioners for Examination 
of Witneſſes, ſnall take an Oath before 
the Execution of any Commiſſion, to 
execute the ſame faithfully and impar- 
tially, and not to publiſh or divulge the 
ſame, until Publication be . by 
Order of Court; which Oath, each 
Commiſſioner is impowered to adminiſter 
to the other; and the Clerk, or Clerks 
attending ſuch Commiſſioners, ſhall 
take an Oath, which is to be adminiſter- 
ed by the Commiſſioners, to write down 
the e of Witneſſes, truly and 
indifferently, without Partiality, and 
not to divulge the ſame until Publica- 
tion, and a Clauſe ſhall be inſerted: in 
the Commiſſion for that Purpoſe. 


There muſt two Commiſſionets ap- 
pear, or the Commiſſion cannot be exe- 
cuted ; but in caſe the Commiſſioners 
named by the Defendant do not appear, 
if his Interrogatories are produced, an 

is Witneſſes attend, the two Com- 
miſſioners named by the Plaintiff, if 
they attend, may as well examine the 
Defendant's Witneſſes, as thoſe for the 
Plaintiff; and it is a very miſtaken 
Notion amongſt Commiſſioners, if they 
think they are to be Advocates for the 
Party, by whom they are named, for 
they are the Miniſters of the Court, and 
are equally concerned for both, | 


But 
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But if the the Defendant's Com- 
miſſioners attend, at the Time and Place 
appointed, and the Plaintiff 's Com- 
miſſioners are not there, they cannot go 
on, if the Plaintiff, having the Carriage 
of the Commiſſion, will not produce it: 
This makes a Duplicate of the Com- 
miſſion moſt * wa for in that Caſe, 
if the Defendant's two Commiſſioners, 
or any two of the four Commiſſioners, 
attend, they may proceed in the Exe- 
cution of the Commiſſion. 


By the 31ſt general Rule, the Com- 
miſſioners and Examiners (whoſe Duty 
it is,) are themſelves to examine, and not 
to truſt the ſame with inferior Clerks, and 
are to take Care to keep the Witneſs to 
the Point interrogated, not permitting 
him to run into Extravagancies, 


When a Witneſs is produced, he is 
firſt to be examined upon the Interro- 
gatories of the Party producing him, 
and then forthwith, (without ſuffering 
him to goabroad) upon the croſs Inter- 
rogatories of the other fide. And the 
Examiners and Commiſſioners are to 
take Care, that they do not permit any 
Witneſs to read over the Interrogatories, 
or ſuffer any Witneſs to have them in 
his Cuſtody, before he be examined, of 
to pen his own Depoſitions, or depart 
before he be fully examined. And 
when his Examination. is finiſhed, he 


Vol. II. 1 is 


5gt 


If the Plaintiff's 
Corn miſſioners 
do not attend, 
and he having 
the Carriage of 
it, will not pro- 
duce it, the De- 
fendant cannot 
proceed, unleſs 
there be a 


Duplicate 


RULE. 
Commitfioners 
and Examiners, 
are themſelves 
to examine, and 
not to truſt to 
Clerks. 


The Duty of 
Commidgioners 

and Examiners, 
in Examination 
of Witneſſes, 
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is to ſign the Dominicles, or Paper 


Draught, of the Depoſitions he has fo 
given. 


Commiſſion wt. The Court will not ſuppreſs a Com- 
why ty er, miſſion, but for ſome plain — in 
rity ; bur eke_ z, the iſſuing or executing of it; but if any 
the Commiſi- of the Commiſſioners obſtruct the others 
prers for in the Examination of the Witneſſes, 
or miſbehave therein, or in any other 
Reſpect in the Execution of the Com- 
miſſion, the Court, upon Complaint 
thereof by the injured Party, ſet forth 
by a proper Affidavit, and upon the 
other Commiſſioners certifying the par- 
ticular Miſbehaviour, will, on Counſel's 
Motion, and on due Notice given, a- 
ward an Attachment againſt * Party 
offending: And note, the Certificate 
of the Commiſſioners, ſhall be ſufficient 
without their Affidavit ; becauſe being 
Officers of the Court, pro bac Vice, the 
are allowed to certify ; but there — 
de an Affidavit produced by the Party 
complaining, otherwiſe the Court will 
take no Notice of the Certificate; be- 
cauſe the Commiſſioners are appointed 
for another Purpoſe, and not to Certify 


to the Court, but of Neceſſity. 


* 


. Commiſſioners have been attached for 
— receiving the Depoſitions of Witneſſes 

win Lb 
— ready drawn. 
drawn. 


And 
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And in the Caſe of Reilly and Reilly, Commiliencrs 
the Commiſſioners were attached for re- refuing to exa- 
fuſing to examine a Witneſs, becauſe he Pn illiterate 
was illiterate, and the Witneſs was af- 

terwards examined, by an Examiner, 

by Order of Court, Trinity Term, 1743; 

but in this Caſe, the Facts were verified 

by the Commiſſioners, by Affidavits. 


And upon Complaint of an irregular pxaminer 

Examination, an Examiner has been ered to an 
i wer perſonal 
ordered to anſwer perſonal Interroga- Interrogatories, 


tories, and not admitted to have a Copy jr an inegutar 
of them. | 

By the 36th general Rule, Commiſſi- * — 
bners and Examiners of the Court are to of Examiners, 
take Care, that after a Witneſs is exa- * — 
mined, his Examination be by him read Examination of 
over, or carefully read over to him; and e 
then each Witneſs is to ſubſcribe his 
own * Depoſitions, after which no Al- 
teration is to be made thereof, without 
Order of the Court; and the Commiſ- 
ſioners are to take Care, that neither 
they, nor their Clerks, make any Diſ- 
covery of any Matter depoſed before 
them, until Publication be had in the 
Cauſe, by Order of Court; and the 
Commiſſioners and Examiners are to 
ſet down the Examination of every Wit- 

I 2 neſs 


® [t would be proper that the Witneſs ſhould 
ſign every Sheet of his Depoſitions, in the Paper 
Draught, 
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Ifa Witneſs 
fwears reflecting 
Words, the Exa- 
miners to blame, 
if they be taken 
down. 


A Commiſſioner 
may be examin- 
ed as a Witneſs, 


Witneſſes ard 
De poſit ions, how 
to be ſet down. 
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neſs at large, without referring the 'Teſ® 
timony of one, to another ; and are to 
be careful that no impertinent or need- 
leſs Repetitions be ſet down, nor is 
any Anſwer to beſet down, otherwiſe, 
(to ſuch Interrogatories to which the 
Witneſs is produced and cannot at all 
depoſe)than thus, *To ſuch Interrogatory 
Deponent cannot depoſe.“ 


A Witneſs examined at a Commiſſion 
ſwears reflecting Words, it was deter- 
mined he ought not to pay Coſts, it 
being the fault of the Commiſſioners to 
take down ſuch Depoſitions. 2 Williams, 
506, | 


A Commiſſioner may be examined as 
a Witneſs, but then he muſt be firſt 
examined; and if others be examined 
before him in his Preſence, he cannot 
be examined afterwards, having heard 
the Depoſitions of the Witneſs firſt exa- 
mined ; and for this Reaſon, a Com- 
miſſioner was examined in Court, his 
former Depoſitions being ſuppreſſed ; 
for if it were otherwiſe, a Commiſſioner 
might lie in wait, and after having 
Kno lege of the Depoſitions might by 
his Oath conteſt the ſame. 2 Ch. Ca. 
68. 79. 


The Names and Additions of the 
Witneſles, Sc. and their Depoſitions or 
Anſwers, are thus put down. 


4 . 
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A. B. of in the County of 

Gent. aged Years and upwards, 
being produced, ſworn and examined, 
on the Behalf of the Plaintiff, (or De- 
fendant) depoſeth as followeth. 


To the firſt Interrogatory this Depo- 
nent faith that, Sc. ke 


To the ſecond Interrogatory this De- 
ponent cannot depoſe. 


To the third Interrogatory not pro- 
duced. 


And ſo proceed through the reſt of 
the Interrogatories, as the Cale is. 


The Stile to be fixed to the Domini- 
cles, and Ingroſſment, is the ſame with 
the Indorſement, on the Wrapper, in 
Page 596, but that you add the Teſt 
and Return of the Commiſſion. 


If a Commiſſion be adjourned to ano- 
ther Day, and Place, and Witneſſes are 
examined, the Time and Place where 
ſuch Examinations are taken, ought to 
be mentioned, and ſet down in the Title 
of the Depoſitions. 


The Commiſſioners ought not to ad- 
Journ without Neceſſity, becauſe that 
would be to haraſs the Defendant, by 

I 3 obliging 
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The Stile of the 
Depoſitions, 


Adjournment of 
Commiſſion to 
another Day 

and Place, how 
to be ſet down. 
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obliging him to travel from Place to 
Place, to croſs- examine; but if it be ne- 
ceſſary they may adjourn both in Time 
and Place. 


And this affair ſhould be performed 
as much as poſſible, uno Aftu, that there 
may be as lde Opportunity as s poſh ble, 
to divulge their Depoſitions, by which 
either Side may better their Proof. 


Writingsproveds If there be any Writings directed 
— nd by the Commiſſion to be proved, the 
Commiſſioners are to give Directions 
to bring them in for that Purpoſe; and 
after they are proved, Exhibits may be 


made of them. 


And the Exhibits muſt be indorſed 
after the following manner. 


5th March 1746. 
The Indorſe- ” iP | T the Execution of. 
rener bn che Plaintiff: — for the 


Exhibit, C. D. (Examination of Witneſſes 
Defendant. Jin this Cauſe, this Deed 
(or Parchment or Paper-writing) was 
roduced and ſhewn to E. F. and by 
[via depoſed unto, at the Time of his 
Examination, to the third Interrogatory, 
on the Plaintiff's Part; and was alſo 
produced and ſhewn unto, Sc. and by 
him, depoſed, Sc. before us, 
G. H. 


11 
When 


Interrogatories, &c, 397 


When the Witneſſes are examined, The ingroffing 
the Depoſitions with the Witneſſes te . 
Names thereto, are to be ingroſſed on the Commit- 
Parchment, in like Manner as the In- ben. 

x garage * 2 be examined care- 
fully wich th er Draughts; after 
which the Ba oners only, not the 
Witneſſes, ſign ſuch Schedu e, or Skin 
of Parchment of the Examinations; 
and alſo the Interrogatories; and then 
bind them up with the Commiſſion, an 
the Paper Dra ught or Dominicles 
(uſually 3 3 Ba g up the Com: 
miſſion) with ſome Tape or other String, 
ſetting all their Names and Seals, upon 
the ſame ; is before the Commiſſion is The Return of 
ſealed u re to indorſe upon the tte 
Back of) the 1 aut Sang towards the 
middle thereof, the Execution, to which 
they ſubſcribe. their Names as follow- 
th: 
N The Execution of this Commiſ- 
ſion appears in a certain 
Schedule or Schedules to this 


Commiſſion annexed. 
1 


J. K. 
14 When 


* 


®* I cannot find this Word, as it is here ſpelled, in 
any Difionary extant; nor any Word like it, 
except the Word Dominical, which has a Significa- 
tion no way relative to what the above Word is 
here intended to expreſs, to wit, the firſt Draught 
of the Depoſitions, and it is thus ſpelled in every 
Commiſſion. 


— — z 


r 
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W_—_ Lt When the Commiſſion is executed 
veredtothe ker, and made up, as aforeſaid, the Com- 
rings it 
to Dublin, and miſſioners muſt deliver the ſame per- 
che Oath be 9 ſonally, to the Perſon who is to bring it to 
being received. Town; - who is to deliver it to a Baron 
in Town, and to make Oath that the 
Commiſsion has not been opened, or 
altered fince he received the tame from 
the Hands of the Commiſsioners. And 
note, the Commiſsioners are to be very 
careful, with whom they intruſt the 
Packet, for by the Commiſsion they are 


to return it the Court. 


Bot brought But if the Commiſsion is carried by 
dle Commiflon- One of the Commiſsioners, no Affidavit 


ers, he is not to 
—— is required; and you need only indorſe 
it thus, 


8 25th March 1747, received by 
the Hands of G. H. one of 
the Commiſsioners. 


The Form of the Indorſement on the 
Wrapper. | 


A. B. and others, ] T NEpoſitions of 


Form of the In- 


dorſement on the Plaintiffs. Witneſſes, ta- 
the Pint bas C. D. and others, (Ken at the Houſe of 
the Carriage of Defendants. in the 
l om 5 

and the Defen- Town of in the County of 

dant joins in the the Day of by Vir rue of 
Examination, 


a Commiſsion iſſued under the Seal of 
his Majeſty's Court of Exchequer in 


{reland, for the Examination of Wit- 
neſſes 
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neſſes in this Cauſe, as well on the Part 
of A. B. Plaintiff, as on the Part of 


C. D. Defendant. 


227 2 The like when 
Note, when the Commiſsion is ob- — — 


tained on the Part of the Defendant, and has theCarriage, 
the Plaintiff joins therein, the Words of 
the Commiſsion and Label are, as well 
on the Part of C. D. Defendant, as on 


the Part of A. B. Plaintiff. 


If it be an ex Parte Commiſsion, then The like on an 
ex Furie Com- 


the Words are, on the Part of the Plain- mien. 
tif, or the Defendant, as the Caſe is. 


' The Direction to be indorſed on the 
Wrapper. | 


To the Right Honourable the Chan- The Dire gion. 
cellor, Treaſurer, Lord Chief 
Baron, and the reſt of the Barons 
of his Majeſty's Court of Excbe- 
quer in Ireland. 


By the 37th Rule, all Commiſsioners | ROLE. - 
and Examiners, are to take Care, that — de divulg- 
they do not make it known, directly, unde 
or indirectly, by Writing, or otherwiſe, tothe Depo- 
to the adverſe Party, or any other, any gent, ** to the 
of the Interrogatories delivered, or De- m he is exa- 
politions taken on them, before Publica- *. 
tion be paſſed, and Copies of them 
taken out, fave only to the Deponent 
who comes to be examined, or to the 
Baron before whom he is examined, if 


he requires it, 
Not- 
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Dominicles to be Notwithſtanding the above Rule, 
the ingroſſed De- it is very well known, that the Par- 
poſitions, ties did frequently come to the Know- 
| ledge of the Depoſitions, by Means 
of Copies taken from the Dominicles, 
or Paper Draught in the Commiſsioners 
Hands; to remedy which, a Rule was 
made, that the Commiſsioners ſhould 
return the Dominicles, together with 

the ingroſſed Depoſitions. | 


Depoſitiens not On delivery of the Commiſsion, the 
Cl Pub. Examinations or Depoſitions are not to 
lication. be opened or copied, until Publication 


be actually paſſed. 
The Solicitor's Depoſitions have been ſuppreſſed, be- 


Clerk not to en- 


groſs the Depo- cauſe the Solicitor's Clerk ingroſſed 
ſit ions. them. 


The Solicitor fr So where they have been taken before 


the Plaintiff 2 ＋ 
to be a Com. the Plaintiff's Solicitor, who was one 


miſſioner. of the Commiſsioners, the Court have 
ordered the Solicitor to pay all the 
Coſts, or an Attachment to go againſt 

him. Bunb. Rep. 289. 


4 Papiſt obje®t= It is ſaid, it has been objected in this 
miſfoner Court, that a Commiſsioner was a Papiſt, 
and allowed.  Quer. 


A Commiſſioner A Commiſsioner may be a Clerk on 
may be Clerk the Commilsion, but in this Caſe, it is 


on the Commiſ- 


Fon, but two ſaid, there muſt be two Commiſsioners 


if 


Commiſhoners 


Wut ſwear him. to ſwear him. 
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If by Default of him that has the Car- New Commiſi- 
riage of the Commiſsion, nothing is done « him that has 
thereon, he ſhall bear the Charges the be carriage of 
other Side is put to about it, either dene, and be to 
for Fees of Court, or retaining Commiſ- P4 a! —— | 
fioners, or Witneſſes, or otherwiſe, to the Commiſſia, 
be aſcertained by the Oath of the Party, © 
or him that diſburſed the Money for 

him, and ſhall renew the Commiſsion 


at his own Coſt, 


If there be due Notice, of executing If the Commit. 
a Commiſsion, and at the Day appointed de Cnet and 


5 the Commiſſion 
the Commiſsioners meet, and the Com- is opened, but na 


miſsion is opened, and no Witneſſes Mad ner 44. 
examined, nor Adjournment made, the journment made, 
Commiſsion is loſt ; except the other 4s og nr gy 
Side agree to adjourn, or to take new be net opened, 
Notice; but if it be not opened, they —— 
may give new Notice, and proceed, un- 
leſs in the mean Time, an Order of 
Court be obtained, to pay the Coſt of 
the former Day, before they proceed: 
And the Reaſon of this Rule ſeems to 
be, that the not adjourning is a Re- 
fuſal of the Commiſsioners to act any 
further upon it, beſides their Power to 
adjourn, ariſes from the Words of the 
Commiſsion, which are, Ve Command 
you, Sc. that at certain Days and Places, 
you do cauſe the ſaid 3 o come be- 
fore you, Sc. ſo that if they do not provide 
Time and Place by an Adjournment, 
they have no Authority further to = 
* 


When any Com- 
miſſion is loſt, 
through default 
of him who has 
who has the 
Carriage of it, 

he mall = 
Coſts, and 
other Party — 
have a new 


Commiſion 


J. one Side exa- 
mines, and the 
ether Side makes 
Default, and 
prays a new 
Commiſſion, on 
„hat Terms it 
ſhall! be granted, 
either where his 
Commurftioners 
do or Co not at- 
tend. 
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by that Commiſsion; for the delegated 
Authority muſt purſue the Words of 
the Commiſsion, or elſe it will be con- 
ſtrued as a Refuſal to Act: But if they 
do not open the Commiſsion, their not 
acting at that Time will not be con- 
ſtrued as a Refuſal to Act; beſides, until 
the Commiſsion be opened, they do 
not know what their Authority is; but 
it is an haraſsing of the Defendant, for 
which he may complain to the Court, 
and have his Redreſs. Prax. Alm. Cur. 


83. 


Where one of the Plaintiff's Commiſ- 
ſioners, and one of the Defendant's 
meet, and the Commiſsioner for the 
Plaintiff refuſes to Act, the Commiſsion 
is loſt ; but the Plaintiff ſhall pay the 
Defendant his Coſts, and the Defen- 
dant ſhall have a new Commiſsion, 
and the carriage of it; and ſo it is, when 
any Commiſsion is loſt, through the de- 
fault of him that has the Carriage of it; 
for he is unworthy to have the Carriage 
of the Commiſsion, who appears to 
make a Default in che Execution of it. 


Pratt. Regr. 87. 


After due Notice has been given, if 
the one Side proceeds, and examines 
his Witneſſes, the other Party if he does 
not examine, ſhall not have a new Com- 
miſsion, unleſs Affidavit be made by 
_ Party who did not examine, of ſome 

reaſonable 
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reaſonable Cauſe for his not examining, 
and that neither he, nor any for him, or 
by his Directions, or Knowledge, have 
ſeen, heard, read, or been informed of 
the Depoſitions taken, or any Part of 
them; nor willingly will ſee, Se. until 
he has examined or unti] Publication. 
This is, that the Detendant may not 
have the Advantage of knowing what 
has been proved for the Plaintiff, and 
ſo have an Opportunity to conteſt it. 
But if on ſuch Commiſsion, the Com- 
miſsioners for both Sides attend, and 
the Defendant produces no Interroga- 
tories, the Court will be very cautious 
how they grant him a new Commiſsion; 
becauſe he might form his Interrogato- 
ries upon the Diſcoveries made to his 
Commiſsioners, of what the other Side 
examined to. Prat. Reg. 89. 


And where ſuch new Commiſion is 
granted, it ſhall be intirely at the Charge 
of him that prays it, and the other Side 
ſhall croſs-examine without Charge. 


But if the other Side will upon ſuch 
new Commilsion produce any Witneſſes, 
he muſt be at equal Charges, becauſe 
he has equal Benefit by the Examina- 
tion, 


And note, that he at whoſe inſtance 

a Commiſsion is renewed, muſt exa- 
mine all his Witneſſes upon ſuch new 
Commiſſion, or in Court, before the Re- 
turn 


He is to pay all 
the Colt of the 
new Commiſſion, 


Unleſs the other 
Side produccs 
Witneiles, 


And he is to ex1- 
mire all his V 
neiles on the rew 
Commiſſion. 
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turn of it; becauſe he ſhall not be in- 
dulged a further probatory Term. Pra. 
Regr. 89. 

The Charge If the other Side produces no Wit 

execution of neſſes, and he at whoſe inſtance the 


execution of 


ſuch Commiſſion new Commiſſion is granted, refuſes to 


be pad, pay him his reaſonable Charges, and to 


ty, to be paid, l $ 
or the Depoſiti- reimburſe him what he. has reaſonably 


va hi expended, in attending the Execution of 
ſuch Commiſſion, on Complaint thereof, 
the Court will not ſuffer the Depoſitions 
taken on ſuch Commiſhon to be read, 
until the Charges reaſonably expended, 
to be aſcertained by the Oath of the 
Party, or of him who diſburſed the mo- 
ney for him, be diſcharged. b 


A Witneſſes are duly ſum- 
neſſes do net moned, but do not appear, a new Com- 


appear. miſſion may be had upon Oath thereof. 


New Commit. Certain Exhibits of Writings which 

on if Exhibits of , n : 

Writings are al- were given in at a Commiſſion for Ex- 

tered er inter- amination of Witneſſes were altered, 

925 and interlined, ſince the Commiſſion exe- 
cuted ; a new Commiſſion was granted to 
examine as to this Matter, but not as 
to the Merits on new Interrogatories. 
Hill. 25th. Car. 2, between Richardſon 
and Lowther, 1. Ch. Ca. 273; tho' it 
was objected that the Party had a Com- 
miſſioner preſent, and that he could not 
know it, but by the diſcovery of his Com- 
miſſioner who ought not to diſcover the 


Examination. 


But 
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But where a Witneſs alledged that he 

had miſtaken himſelf at a Commiſſion, 

and the Commiſſion being returned, he No new Cen- 
came to London and made Oath that wines tas mf. 
he was furprized, upon which a ſpecial den himſelf, 
Commiſſion iſſued to examine the Wit- 

neſs, which was done accordingly ; but 

this ſpecial Commiſhon was ſuppreſſed 

by the Maſter of the Rolls by the Advice 

of the Six Clerks, as contrary to the 


courſe of the Court. 1 Ch. Ca. 25. 


But the Court will grant an Order on 
Motion and Afﬀidavit of Surprize, to 
have the Witneſſes Examined viva Voce, But he may be 
in Court, or his Depoſitions amended, Find wo 
the Witneſs being firſt examined before poftions amend- 
an Examiner; but when he is examined cure ot. 
in Court, or when his Depoſitions are miner. 
read, the Order for that purpoſe muſt be 


produced in Court. Bac. Eg. Ca. 102. 


Where it appears to the Court, that & Miſtake ir 
either the Examiner is miſtaken in tak- ee e, 
ing the Depoſition, or the Witneſſes in Publication. 
making it, ſuch Depoſition ſhall be 
amended after Publication, and the 
Witneſs to ſwear it over again; ſo de- 
termined in the Caſe of Griels againſt 
Canſel, 2 Williams 647. And Lord Chan- 
cellor King there declared, that it was 
for the advancement of Truth and Juſ- 
tice, that the Miſtake ſhould be amend- 
ed, and the ſooner the better, in Regard 

the 
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the Witneſs may be dead, or in remote 
Parts before the Hearing ; and it would 
be hard and unjuſt to pin a Witneſs 
down to what is a Miſtake, by denying 
to rectify it; and as to the Objection of 
the Inconveniency of amendinga Depo- 
ſition after Publication, it was impoſſible 
to know the Miſtake until Publication. 


The Namezof0 And in the Caſe of M'Cleneban 
affixed to the In- againſt Magee and others the 26th Day 
dhe Domini le, of February 1747, after the Cauſe had 
after Publication. been heard, and a Decree to an Account, 
the Court, on Counſel's Motion, on Notice 
on Behalf of the Plaintiff, ordered that 
the Ingroſſment of the Depoſitions ſhould 
be amended by the Dominicles, by add- 
ing to the Ingroſſment the Names of 
the Witneſſes ſigned to the Domiuicles, 
but omitted in the Ingroſſment, by ne- 


glect of the Clerk, who ingroſſed the 


Depoſitions. 

g A General Affidavit of having material 
| beyond ſeas fr Witneſſes beyond Seas, ſhall not be ſuf- 
| — ficient for a new Commiſſion, but the 

contain. Witneſſes muſt be named in the Affida- 
| vit, and the Point mentioned, to which 
they can materially depoſe. 1 Vern. 334. 


miſſion no additi- «. + ; 
onal Interrogato- miſſion is granted, Care muſt be taken 


0 ries ailowed but that neither Party, add to or alter their 

I in ſpecial Caſes. . ; 
Interrogatories, they muſt examine up- 
on the old Interrogatories, which were 


exhibited at the former —_ 
an 


| | On a new Com- And in all Caſes where a new Com- 


—ͤmZH— —  - — 
: k ᷑ — K es * 
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and are not to add any new ones, with- 
out ſpecial Leave of the Court; and they 
are to be ſettled by a Baron, and never 
allowed but in extraordinary Caſes. 

And note, Witneſſes, who have been Witneſs not 
examined on the firſt Commiſſion, can- able. | 
not be examined upon a ſecond, to the 
ſame Matter, without Leave of the 
Court. Bunbury's Rep. 24. 

If Commiſſioners meet and examine, 'f the — 
and afterwards adjourn, and one of the to examine and 
Defendant's Commiſſioners take away —— — 
the Commiſſion, and the other Commiſ- Commitioners 


takes away 


ſioners meet at the Day adjourned, and ,in 
examine Witneſſes, and return the De- yet the other 
poſitions, the Court will order ſuch De- Say pegel, and 
poſitions to ſtand, and a Subpæna duces the Court will 
zecum to iſſue againſt the Commiſſioner, n ere 
that he may bring in the Authority, by bring in the 
virtue of which the Depoſitions were og. 
taken ; for if they had a proper Authority, 

they not having the Commiſſion before 


them does not impeach the Depoſitions. 
Pratt. Reg. 93. 4. | 


And note, altho' the Place for execut- be the Place 
ing the Commiſſion be fixed by the Commit, 
Court, yet the Commiſſioners may agree d by the 
to adjourn to another Place; for the Ap- Commitee 

adjourn to ano e; for the Ap- Commitioners 
pointment by the Court is only for the , urn. 
opening of the Commiſſion, therefore if 
the Commiſſioners agree, they have yet 
Power to make proper Adjournments. 


. Vor, II. K If 
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wude, Ik the Witneſſes live in Town, ot 

par within twelve Miles thereof, and you 
have no Occaſton to go to a Commiſſion 
in the Country, or after you have exa- 
mined ſome Witneſſes in the Country, 
you have others to examine in Town, 
then you are to exhibit your Interroga- 
tories in the Examiner's Office, as before 
in Page ( 576) but Iſſue muſt befirſt 
joined, or Rules given as aforeſaid. 


2 By the 32d general Rule, the Attor- 
oceedings on . 5 
examiningia Nies are to take care that they give the 
3 Attorney for the adverſe Party the Names 
and dwelling Places in Writing of their 
Witneſſes, and before which of the Ba- 
rons they intend to examine them, four 
Days at leaſt before they proceed to 
their Examination, to the end, that the 
adverſe Party may exhibit croſs Interro- 
gatories to the ſaid Witneſſes, if he 
think fit; but in Caſe the Party to be 
examined be in Danger of Death, upon 
Affidavit thereof, ſhorter Notice may 
ſerve. And if a Witneſs be examined 
if a Witnes on one Side, and afterwards he be ſer- 
Si4-, refuſes to ved With a Proceſs to be examined on the 
1 other Side, and refuſe, the Court will 
his Depoſitions not allow his Depoſitions to be uſed, 


ſhall not be uſed. Becauſe he hath ſhewed himſelf partial. 


Before the Wit= All Witneſſes or Parties to be exami- 


neſſes are exa- 


minedin Dubin, ned in Dublin, muſt be firſt ſworn be- 
ray areto be fore one of the Barons, to anſwer truly 


fworn, before a 


Baron, do 
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to the Interrogatories ; and theit Names 
who are ſworn, muſt be indorſed by the 
Examiner or his Clerk upon the Inter- 
rogatories. 


If Interrogatories are filed for croſs The Party who 
Examination of a Witneſs, the Party who ne mutt pre- 
produces him is obliged, if the other << bm to fl. 
Party requires it, to procure him to ſtay Croſ-exan.ined, 
or return to be examined; but if no dn and | 
ſuch Interrogatories are filed, or he is not gatories prepar- 
demanded to be croſs- examined at the *} 
fame Time when he is under Examina- 
tion, and if he goes away about his 
Buſineſs, the Party who intends to 
croſs-examine him, muſt get him ex- 
amined as well as he can, and the ad- 
verſe Party is not in that Caſe bound 
to produce him over again to attend to 
be croſs-examined, ſince it was the 
- Party's Fault who would croſs- examine 
the Witneſs, that he had not the Inter- 
rogatories ready whilſt he was under 


his former Examination. 


If a Party examines ſome Witneſſes I 2 Patty who 
. , as examined on 
in Town and others by Commiſſion, he a Commiſion; 
is not obliged to exhibit or file his whole all ite cn. 
. . mine in Town, 
Sett of Interrogatories with the Exami- he need only 
ner, he may only file ſuch as he hath gase with the 
- " i > xaminer ſuch 
| Occaſion to examine to in Town, but of the Interroga- 
they muſt be the ſame as were exhibit- ain. 
ted before at the Commiſſion; if this 
were otherwiſe it would put the Parties 
to a double Expence of paying for Co- 
K 


2 pies 
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pies of the whole Interrogatories twiee 
over. 


Miſbehaviour of If a Witneſs miſbehaves, or refuſes 
[op to anſwer, the Commiſſioners ought to 
eertify it to the Court, and they will 
order an Attachment, and will oblige 
him to come up to be examined at his 

own Coſt before an Examiner. 


Conant If any Practicer or other Perſon goes 

an nes about to tamper with, or ſuborn any 
Witneſs, upon Complaint thereof, and 
upon Examination and Proof of the 
Matter upon Oath, he ſhall ſtand: com- 
mitted, | 


A Witneſs can- A Witneſs cantiot demur becauſe 
cauſe” the Que. the Queſtions aſke him are not perti- 
tions aſked him nent to the Matter in Iſſue. r Vern. 165. 
are not perti- 

nent. 


A rere te Athough the Privilege of Peerage 


mir Anfers doth allow a Peer to put in his Anſwer 


a Bill upon Ho- upon Honour only, yet it is reſtrained 
for einer. to an Anſwer; and as to all Affidavits, 


Anſwer to Inter- - \ 
rogatories and and where a Peer is examined as a 


Examinati g . : 
a Witnes mut Witneſs on Interrogatories, or viva Voce, 


be on Oath. he muſt. be upon his Oath. Peer Wil- 
liams 147. 


Such Defendants If there be ſeveral Defendants in the 
only as to whom .,c 


Hoe is joined, to Cauſe, and that Ifſue is not joined as to 
named in the ſome of them, the beſt Way is to name 


Commiſkon and 


Interrogatories. thoſe Defendants only as Parties to the 


Commiſſion and Interrogatories as to 
whom 
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whom Iſſue is joined, and to put the 
Words (and others) after them; and the 
Reaſon is, if a Defendant ſhould be mis- 
named, or a Party omitted, who ſhould 
have been in, or a Party inſerted as a 
Defendant who has been ſtruck out of 
the Cauſe, or ought not to. have been 
in, the Examination will not be in the 
Cauſe, in which it was intended, 


Four Days are allowed after the Re- The Timeallow” 
turn Day mentioned in the Commiſſion, Commiſion. 
to file the Commiſſion and the Depoſi- 
tions, and no further Time will be 
granted, without ſpecial Reaſon aſſign- 
ed to the Court, by Counſel, upon Affida- 
vit of the Facts. 5 


„ 


Of Publication. 


HEY had antiently at the Civil The Proceeding 
Law as appears by the goth Vo- the Civil Law. 
wel Ch. 5. Coll. 7. Title ad. De Teſtibus | 
guia vero, three probatory Terms, or 
Dilationes according to the Rule of the 
Civil Law. See Lancel. Inft. of the Ca- 
non Law, 92. Gail 157, de Dilat. Ma- 


ranta de Dilat. 305. 


In Teſtem teſtes, et in hos, ſed non datur vw. 
ultra; in the firſt probatory Term the 
Plaintiff and Defendant were to produce 
their firſt Sett of Witneſſes ; in the ſe- 

K 3 cond 


CCC — 


Tbidem . 
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cond they were to bring Witneſſes to 
their Credit, or to invalidate their Teſti- 
mony; and in the laſt probatory Term 
they were to reſtore the Credit of their 
firſt Witneſſes ; and it was with great 
Difficulty they granted a fourth probatory 
Term, and that was on the ſolemn Oat 

of the Party moving for it, and declar- 
ing upon ſuch Oath, that he or his Ad- 
vocates had ſeen none of the Depoſi- 
tions, nor knew what was contained in 
them and over and above the Oath of 
Furamentum Calumnie, ſwearing again 
that it was not done out of Vexation, 
nor to protract the Cauſe; (for it was 
highly preſumptive without an Oath that 
the deſiring the fourth probatory Term 
was to that Purpoſe) but after the fourth 
Dilation, there was to be no fifth pro- 
batory Term even Juſſione drvina, that 
is to ſay, by the Emperor's Command. 
Peers 210. But the Canoniſts have re- 
laxed this Notion of the three probato- 
ry Terms, and have put all into one. 


The next Thing was the paſling of 
Publication, and formerly the adverſe 
Party was cited to that Purpoſe, but 
afterwards the Uſe prevailed, to give 
a Rule to the adverſe Party to ſhew 
Cauſe in four Days, why Publica- 
tion ſhould not paſs; and if he did not 
ſhew Cauſe within that Time, for pro- 
longing the probatory Term, then Pub- 
lication paſſed, and afterwards there 
could be no Examination of Witneſles, 

unlels 
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unleſs by ſpecial Direction of the Judge 
upon Cauſe fhewn, and an Affidavit that 
he or thoſe employed by him had not, 
nor would not ſee the Depoſitions of the 
Witneſſes which were publiſhed, by 
Reaſon of the manifeſt Danger of Perjury 
and Subornation of Witneſſes, in Caſe 
Examination ſhould be allowed after 
Publication. Marant. 350, 351. Gail 
184. de Publicat. 


But after Publication there might be Ibidem. 
Editio Inſtrumentorum until the Conclu- 
ſion in the Cauſe, becauſe there was no 
Danger of Perjury upon the Proof of 
ſuch notorious Inſtruments, 1bidem, 


The Judge was not concluded by the Ibidem. 
Publication to examine either of the 
Parties upon perſonal Interrogatories, or 
to re-examine the Witneſſes themſelves. 


Thus in our Courts of Equity when Publication in 
the Examinations are cloſed, the next © *Ewvity. 
Act is the paſſing of Publication, which 
properly ſpeaking, is that Power or Li- 
derty which is given by the Court to the 
Philizer, or the Examiners, either upon 
Motion, or by Conſent of Parties, to 
ſhew the Depoſitions openly, and to 
give out Copies of them. 


By the 45th general Rule when Wit- RULE. 
neſſes are examined, the firſt Rule for „1 
Publication is to be moved of courſe cation, © | 


without Notice, and upon this Motion, 
K 4 the 
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the Court will grant a conditional Order 
to ſhew Cauſe in four Days why Publi- 
cation ſhould not be granted, and an 
atteſted Copy of this Order is to be ſer- 
ved on the adverſe Attorney ; and when 
the Time for ſhewing Cauſe is expired, 
the Court, upon Counſel's Motion, and 
proper Notice given thereof, and upon 
producing the laſt Order, an Affidavit 
of the Service thereof, and a Certificate 
from the Chief Remembrancer of no 
Cauſe been ſhewn why Publication 
ſhould not paſs, wilt make the Rule for 
Publication abſolute. 
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On Delayin &. Tf the Party who iſſues a Commiſſiou 
ime the Dope. to examine Witneſſes delays to file De- 
ktions, the other poſitions, the adverſe Party (whether 


Party may Put Plaintiff or Defendant) may put a Rule 


a Rule on him l 
for that Purpoſe. Uupon the other Party to return the 
Commiſſion, and file the Depoſitions in 


a ſhort Day, 


When filed ei. And when the Depoſitions are filed, 
ther Party may . 3 | 
move for Publi- either Party, Plaintiff, or Defendant, 
cation but ut may move for Publication, but not be- 
ö ſore, or the Order for Publication will 
be ſet a fide as irregular, upon Certifi- 
cate and Motion. boy | 


If the Commif. If the Commiſſion and Depoſitions 
boners or 379 be not returned by the Commiſſion- 


other reluſe or 


neg!-@ to return ers in Time, the Court on Com- 


— —— plaint thereof will attach the Commit- 


the Court will ſioners (as they will any other Perſon 
attach them. E * * | who 
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who has them, and either detains, or 

refuſes to deliver them up,) for the 
Commiſſioners as to that Act are abſo- 

lutely the Officers of the Court, and 

as ſuch are ſubject to their Rules and 

Orders, and they are entitled to be paid hat the Cen: 
for their Attendance, Trouble and Ex- entitled to for 
pence ; the uſual Allowance is two Gui- , Trouble, 


neas a Day, for all. 


The Plaintiff forbearing to proſecute RULE 1673. 


and move for Publication one Term, ng an, Ter te 
the next Term following the Defendant move for Publi- 
may move for Publication, and proceed aint ag de 
thereon to a Hearing, ex Parte Defen- "x: Term, and 
dentis. . "- Wins. - 


Ws 4 6 K 


wa — 


In what Caſes new or additional Interroga- 
* tories may be exhibited 10 Witneſſes, and 
in what Caſes they may be examined af- 
ter Publication. © l 


Y the 39th general Rule, no new — 


Interrogatories are to be admitted gatories to eng- 


to examine any Witneſſes, after the Tine Witneſs | 
already examine 


ſame Witneſſes have been once examin- ed, nor is any 
ed, upon Interrogatories entered in Court Witnef to be 
for the ſame Party in the ſame Cauſe, the Order for 
neither are any Witneſſes at any Time gau ud e is 
(without Order of Court) to be examin- — 
ed in any Cauſe, after the Order for 

Publication is paſſed, and a Copy there- 


of 
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of ſent or ſhewn to the Examiner, althoꝰ 
the Witneſſes be ſworn before ſuch 
Order be delivered. 


And no Re-exz: No Re-examination of Witneſſes is 


were allowed, though upon the ſame Inter- 


Court, or Cone rogatories, but on ſpecial Circumſtances, 


frat ſet forth by Motion and Affidavit; and 


if either Party have a Commiſſio jon, de 
novo, after he hath examined on a for- 
mer, he muſt examine on the ſame In- 
terrogatories, as were exhibited by him 
on the former Commiſſion, and no other 
Interrogatories can be admitted with- 
out an Order, or conſent of Parties. 


2 Ch. Ca. 217. 


In the Caſe of Maxwell againſt Bond, 
in Chancery, 27th of Jul 1 1743, Lord 
Chancellor ſaid, the 

into the Interrogatories, and if the new 


Interrogatory appeared to be proper, 
and not contained in the Interrogatories 
already exhibited, he would allow the 


new In terrogatory. 


On a ſupplemens And on a ſupplemental Bill, the 


[ra!Bili, new in- Court will, upon Counſel's Motion, give 


rerrogatorics 


may de exhibited Leave to add to the firſt Interrogatories, 


1 * ſo as the new Interrogatories contain 
riag to the fup- nothing but what relates to the ſupple- 


ot” mental Matter. 


Tn what Caſesan Although Courts of Equity will in no 
boar be ale: Caſe, after Publication paſſed, and the 


may be after 


Poblication has Purport of the Depoſitions known to 
paſſed, the 


ourt would look 
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the Parties, give Leave to examine any 

Witneſs, who has been already exami- 

ned in the Cauſe, or any other Witneſs, 

to any Matter before examined to, from 

the Danger of Perjury ; yet where ei- 

ther through Miſtake, Omiſſion, or Ig- 

'norance, ſome material Fact, in Iſſue, 

in the Cauſe, has not been examined to, 

and that this appears by Affidavit, and 

that it does not appear, that the Ap- 

plication is made, either from Vexation, 

or for Delay, and that there is no Dan- 

ger of Perjury in the Caſe, the Court 

will on ſpecial Application, by Council, 

(upon Notice for that Purpoſe, give 

Leave to examine, even after Publication 

haas paſſed, upon additional Interrogato- 

Ties, to be ſettled by a Baron. So de- 

| in this Court, upon ſolemn 

Debate, Trinity Term 1758, in the 

Caſe of the Attorney General againſt 

= Carden and others, on an Engliſb Infor- 

mation, for a forfeited Eſtate; and the 

Court declared, they would have made 

the ſame Rule, had it been between 

common Perſons, and the Crown not 

concerned, it being for the Benefit of 

all Parties, for that if the Cauſe had 

been brought to a Hearing, the Court 

would have directed an Iſſue to have 
tried the Facts omitted to be proved. 


that where the Baron and Feme exhibit 
a Bill, for a Demand, in Right of the 
e | Wite, 


And in 2 Fern. 197. 249, it is ſaid, idem. 
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Wife, the Defendant's Anſwer, and the 
Cauſe being at Iſſue, ſeveral Witneſſes 
are examined, and Publication paſſes ; 


but before it proceeds to a Hearing, the 
Huſband dies, and the Feme marries 
a ſecond Huſband, and they bring a 


ne Bill for the ſame Matter, the Wife 


Ibiders, 


Ibidem. 


Additional Inter- 
rogatorres, and 
the Proceedings 
in obtaining 
Leave to exhibit 
them. 


ſhall not be bound by the Proceedings, 
in the former Cauſe, and they may ex- 
amine again the ſame Witneſſes, as 
were examined in the former Cauſe. 


But if Plaintiff dies after Publication, 
his Executors cannot exhibit a new 
Bill, on the ſame Matter, to make fur- 
ther Proof, | 


ö 
And where a Bill was brought for 
a Legacy, againſt Baron and Feme, who 
was Executrix of the Teſtator, the De- 
fendant anſwers, Witneſſes are exami- # 
ned, and Publication paſſed ; afterwards FX 
the Huſband dies, it was held by the 
Court, that in this Caſe there is no li 
Abatement, and the Wife ſhall be 
bound by the Anſwer and Depoſitions ; 
but it might be otherwiſe, if the Wife's 
Inheritance was in (Queſtion. 2 Vern. 


249. 
Each Party may produce Interrogato- 


ries, or further Interrogatories, until the 

Examination is opened; but where either 

Party would exhibit an additional Inter- 

rogatory, after the Examination is be- 

gun, though it be before the 9 - ' 
u - 
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Publication is paſſed, there muſt firſt be 
an Order obtained for that Purpoſe, 
= which the Court will grant of courſe 
upon an Attorriey's Motion; but if the 
order for Publication be paſſed, then 
he Motion is to be made by Counſel, 
or Liberty to exhibit the additional In- | 
errogatory, on an Affidavit of the Per- 
on who makes the Application, that he | 
ach not directly, or indirectly, come 
che Knowledge of what has been 
ror by the Witneſſes, who have been 
. aamined; and Notice of the Motion 
uſt be given to the oppoſite Party, and 2, br g 
the Court grants the Motion, it is a Baron 2 
" *Fe&ferred to a Baron, to ſettle the Inter- Verence to him. 
Watory; and if Copies of the Depo- 
gons be not given out, the Court will | 
. Wpite Publication. | 


c Though the Rule be, that after Pub- A Witneſs may 
oon, no new Witneſs can be exa- heel Gi 
\: ned, nor a Witneſs before examined, examined after 
; examined, yet on ſpecial Circumſtan- Os 
„ ſet forth by Motion and Affidavit, 
. d that the Party applying, his Agent, 
olicitor, hath not ſeen, heard, read, 
been informed, of any of the Con- 
NE ts of the Depoſitions in the Cauſe; 
he d will not ſee, Sc. the Rule may be 
** penſed with. 1 Ch. Ca. 228. 2 CG. 


«- 78. 


for Upon a Motion for Leave to examine But the other 
P bl . . Party ſhall be at 
ab- er Publication, upon making the 


Liberty to exa- 
* 
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mine at large; uſual Oath, of not having ſeen the De- 
examine, tions, the Lord Keeper declared, 
hat in ſuch a Caſe, the other Side 
ſhould be at Liberty to ekamine at large, 
as well as croſs-examine, the Witneſſes 
= 7m by the Party that made the 
otion, - (which was all he might do 
formerly) and his Reaſon was, that a 
crafty Solicitor may lie on the Lurch, 
and examine nothing till after Publica- 
tion 1s paſt, and the other Party may 
think himſelf ſecure, and fo not exa- 
mine to thoſe Points, which he could 
otherwiſe have proved, in regard he 
finds his Adverſary has not examined to 
theſe Matters ; and when once Publicati- 
[ on is paſſed, and the Party that examined, 
| has ſeen his own Depoſitions, then the 
Side that lay ſtill (having tied up his Ad- 
| verſary, ſo that he can only croſs-examine 
it the other Witneſſes) applies for an Or- 
if der upon the uſual Affidavit, to enlarge 
| Publication, and when he has got that 
it Order, then he comes in with a whole 
f Cloud of Witneſſes: And though it 
| might be thought hard, that any one 
ſhould have Liberty to examine after 
| he has ſeen the Depoſitions, yet his 
it Lordſhip thought it a reaſonable Penalty, 
1 on ſuch as would not examine in Time; 
| 8 or that ſhould lie on the Catch, to take 
Advantage of the other Party; and or- 
dered the Regiſter to take Notice of it, 
as a fixed Rule for the future. Mich. 

1684. 1 Lern. 253. 


But 
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— .* 8 . Matte: 2 
But Matters in Iſſue, in the original Matters exams 


Cauſe, and Publication paſſed, or ſet- giaal Cauſe, and 


tled by the Decree, cannot be exami- —— 


ned to, in the Croſs-cauſe. Mo/eley's by the Decree, 


Rep. 382. Curs. Canc. 323, 324. 327. unte de mi 


ned to in the 


i Ch. Ca. 25. 155. 233. 234. 2 Ch. Ca. Croſs-caule, 
75. 79. 217. 1 Vern. 253. 2 Vern. 


409. 


Interrogatories and the Depoſitions After Depoſition 
of a Wingels taken on them, had been neff and. 
ſuppreſſed, for that the Interrogatories ned again gn. 
were leading, and then Publication paſſ- terrogateries, 
ed, and the Court was moved that a wy by a Maſ- 
new Sett of Interrogatories might be 
drawn and ſettled by the Maſter, for 


the Examination of this Witneſs whoſe 


Evidence was very material, and yet 


muſt be wholly loſt unleſs the Court 
would indulge them this Way: And 
though the Practice was admitted to be 
always againſt it, and it was urged, to 
be of dangerous Conſequence, yet one 
Precedent being produced to this Pur- 
poſe, and the Interrogatories which had 
been ſuppreſſed, being ſuch as might be 
drawn by many other Counſel, without 
any Apprehenſion of their being lead- 
ing; the Court, to let in the Party to 
the Benefit of his Witneſs's Teſtimony, 
ordered Interrogatories to be put in, to 
be firſt ſettled by a Maſter, for his Ex- 
amination over again. Trin. 1718, be- 
tween Spence and Allen. Bac. Equ. Ca. 
232. : 
n 
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wean. = In Bacon's Equ, Ca. Pa. 243, it is 
rhibited when ſaid, that in the Caſe of Andrews and 
i. by an Er. Brown, Paſch. 1714, it was agreed 

by the Court and Bar, that if Interroga- 


ner, but not 


— — 1 tories are exhibited in the Examiner's 
the Reafm, Office, and Witneſſes examined there- 
on, either Party may without Appli- 
cation to the Court, or Order for that 
Purpoſe, exhibit one or more Interro- 
gatories, or a new Sett of Interrogato- 
ries, for further Examination of the 
ſame, or other Witneſſes: But when a 
Commiſſion is taken out there; no new 
Interrogatories, or Sett of Interrogatories, 
can be exhibited without Motion, and 
Order of the Court: And the Reaſon 
of the Difference is, becauſe the Exa- 


miner is an Officer of Credit, and ſworn, 


and therefore preſumed to be impartial, 
and that he will not diſeloſe the Depo- 
ſitions; beſides, as has been ſaid before, 
the Examination by him, is preſumed 
to be the Examination of the Judge: 
Whereas Commiſſioners are private Per- 
ſons, and therefore, without Leave of the 
Court, no new Interrogatories can be 
added before them. Sed Queer. if this 
muſt not be before any Order for Pub- 
lication hath been ſent, or ſhewn to the 
Examiner. Jide Antea, Pa. 616. 618. 


Interrogatories Although by the Orders of the Cour t 
may be exhibited the Parties are to make their full Proof 


after Hearing, 


in Aid of an Ac- before Publication and Hearing of the 
* Cauſe ; 


een o 77 ane as have 3 


Interrogatories,” 88. 633: 
Cauſe; yet after Hearing, if there: be a 
Reference to the Officer, for the Stating 
an Account, or ſuch like Matter, the 
Parties, or either of them, may eka- 
mine W irneſſes, "ep Aid tered! e Dit 
ln a Bil mais Ty to have the Benefit No Examining 
of a former Decree, the Flaintiff can- * Witneſſes, on | 
not examine Witneſſes, much leſs the have the Benefir | 
fame Witneſſes, to the Matters in iſſue, © * fermer De- 
its the former Cauſe. Bit/bn- ſuch 4 
Dill, the Court may examine the Juſtice 
of the former Decree ; but then it muſt 
be upon the Proofs taken inthe Cauſe, 
wherein- that Decree is made, and not GT ade 
= inn new w-Proofs. "a FO oP «Loma 


ts 12 6 1 


Xa NU TiO r de 155 FF 5 is uſed Witneſſes ex» 


mined Je bene 


On other Bills, than barely to T- e, and the 


petuate Teſtimony ; for after a Bill filed Proceedings, 


in any Cauſe, if it ſhall happen, that 
there is a material Witneſs for either 
Plaintiff, or Defendant, .who .is. aged, 
or infirm, ſick, or going beyond Seas, 
ſo that the Party is in Danger of loſing 
his Teſtimony, the Court, upon an Affi- 
davit of theſe Circumſtances, ' and on 
YO ti: „„ 


* - 


__— — 
a - 
22 — — 
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Motion of Counſel thereon, will order 
him to be examined, de bene eſſe. 


Ibidern. And in this Aﬀidavit, the Chriſtian 
and Surnames, Place of Abode, Addi- 
tion, or Occupation of the Witneſſes 
—— £ "meth - for otherwiſe, the 
oppoſite Party has no. rtunity of 
* the 2 — the 
Perſon who makes it, be indicted for 
Perjury, though he ſhall have ſworn 
falſely. 79 1 

The Depoſition The Depoſitions on this Examination 

thereon, only"1® ſhall affect thoſe only who are Parties 

in the Cauſe, or to the Suit, or Who derive under the 

Deals ge ſame Title; but if it appear that the 

Title. Witneſſes might have been afterwards 
examined in chief, regularly ſuch De- 
poſitions ſhall not be made uſe of. 
1 Villiams, 568, 509. 


| Defendant may Tf the Defendant be not in Court, 


join in Commiſ- 


bon, and croſs- When this Application is made by the 
examine. Plaintiff, he may come in by Appearance, 
and join in Commiſſion, and croſs- 
examine the Plaintiff's Witneſſes. 2 
Har. Ch. Pract. 41. 4 


Of this Motion, Notice is ſometimes required, 
and often not, according to the Circumſtances 
of the Caſe; ir is not neceſlary, where a Defen- 
dant is in Contempt, ſo that the Plaintiff could not 
join Iſſue, but where the Defendant is in Court, 
and hath given no Delay, it is ſaid that Notice 
ought to be given: Alſo, generally, where the 
Application is on Behalf of the Defendant. 


ET. of 
* N 


 F% 3 8 . 


Defendants Counſel in ſhewing Cauſe, 
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So may the Plaintiff alſo croſs- 3, ny the 
examine the Defendant's Witneſſes on Plaintiff. 
ſuch an Examination, on behalf of the 
Defendant. 


A Witneſs may be examined de bene A Perfon may | 
eſſe, though neither old, infirm or going tee «+, though 
abroad, according to the Circumſtances gabe old, in- 
of the Caſe; as where a Perſon is the abroad. — 
only Witneſs, who has any knowledge 

of the Forgery of a Deed, or other 

material Fact; for otherwiſe, if he dies 

before he is examined in chief, the Proof 

of the Fact is gone; Curſ. Canc: 278. 

294. 300. Pratt. Reg. in Chanc. 166, 


Moſeley's Rep. 3 90. 


But note, after the Defendant hath After Anfwer 
anſwered, the Court will not, unleſs on — re 
ſome extraordinary Circumſtances, give leave to examine 
the Plaintiff leave to examine, de bene _ 
eſe, as he may immediately reply, and 
examine the Witneſſes, in * uſual 
Manner. | 210259 | 


A Cauſe having been heard, and re- A Deiendant | 
ferred to an Account, the Plaintiff af. 1 I 


terwards moved to examine two of the but if he be in- 
tereſted, it may 


Defendants de bene eſſe, which was or- be eu as 


dered unleſs Cauſe was ſhewn ; and the Cauſe agaioſt bis 
| | being examined. 


took this difference, viz. that although it 
was an Order of courſe; to examine a 
Defendant, de bene eſſe, ſaving juſt Excep- 

L* tions z 


—— — m 5 — 
— = 
— . ov 
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tions; yet when the Cauſe was open, 
and it appeared that the Defendants 
were Parties intereſted, it was proper to 
ſhew it as Cauſe againſt ſuch an Order 
belore the Witneſſes were examined; 
which Difference was allowed of : But it 
appearing in this Caſe, that the Defen- 
dants had given Releaſes of their Right, 
the Cauſe was diſallowed. Paſch. 1687, 
between. Glover and Faulkner. 1 Vern. 


452. 


abet patties If the Depoſitions, 4e bene efſe, are to 
or made uſe of be pnbliſhed, or any Ways made Uſe of 
againſt n againſt a . Witneſs ſo. examined de 
de bene efe, the bene ieſſe, ſuch Witneſs ought to have a 
— 1 — Copy of the Depoſitions before he is 
them, before he examined in chief; to the Intent that 
hie e he may have due cautionary Means 
| allowed him to prevent his contradict- 
ing himſelf; and this is always done. 

1 //illiams, 509. Cam againſt Cam. 

If contradictory. And in this Caſe,-: Lord Chancellor 
yet not Perjury Parker declared, that many Queſtions 
might ariſe, if it ſhould happen that the 
Depofitions de bene effe, were quite con- 
tradictory to the Depoſitions in chief; 

but his Lordſhip ſaid, he did not think 

it could be Perjury at Law *, there being 


no 


* Co, Che. 352. 3 af. 167. And yet it 
ſeems as if ſuch Depoſitions de bene ct, upon a 
Bi! to perpetuate. the Teſtimony of Witneſſes, 
where there is no Iſſue joined, on the Death of 
toe Wimeſs, may be read in Evidence, Carth. 
205. 


+ 
: — 
_— Th A. 


„ 
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no Iflue joined, as there muſt be before 
the Depoſitions are taken in chief. < 


The Court cannot make an Order to A Plaintiff net | 
examine a Plaintiff de bene eſſe, faving 4 hve oe, th 
juſt Exceptions, though they will make 2! 
ſuch Order to examine a Deſendant; “ 

but the Defendant ought to have de- 

murred to ſuch immaterial Plaintiff, 1 

Williams, 59. 8 


' 


. . » 1 . 61 5 2 , ; Depoſitions of 
The Plaintiff examined his Witneſles, —- 206” 6 thy 


de bene es in Mich. Vacation, and in mined debeneeſe, 


; T TS, dered tobe 
Hillary Term following, the Defendant _— i 
put in his Anſwer; and five Weeks « Law. 


> afterwards, before any Replication filed, 
or Examination in chief, the Witneſſes 
died; and it was moved that this De- 


e 
- Fo 
* 
— 
" * 
- * 
LY 
- © a 
: > * a 


. 
2 167 


poſition might be read; and it was 
likewiſe prayed that it might be made 
Uſe of at Law, (although by the ſtrict 
Rules of the Common Law, no Deno- 
ſitions of Witneſſes taken de bene eſſe, 


or before Iſſue joined, can be read or 


= in Evidence) and that the De- 
tendant might be ordered not to oppoſe 
the Reading of it at the Trial there, 
which m rd Keeper held reaſona- 
ble, for that otherwiſe an Examination, 
de bene eſſe, would be to no Purpoſe. 1 
Vern. 331. | TY 


If the Witneſs lives till he can be The Proceedings 
examined 1n chief, he muſt be examined 4 ng 
over again, as other Witneſſes in chief 6. 


. f e e, if the 
are; but if he dies in the mean Time, Witneſs dies, 


I. 3 then 
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beſore he could then the Party, for whoſe Benefit he 


chic was examined, may (proper Notice be- 
ing firſt given to the _ Attorney) 

apply by his Counſel for Liberty ta 

publiſh the Depoſitions, and if the Death 

of the Witneſs be ſufficiently proved, 

and if it appears that he died before 

the Time he could be examined in 

chief, the Court will thereupon make 

an Order, not only to publiſh his De- 

poſitions, but to read him as a Witneſs 


at the Hearing, ſaving Exceptions. 


Or before he re-. Tf the Witneſs beyond Sea, be not 
turn fromabroad, turned, there muſt be an Affidavit 
| of it; and that the Party hath not 
heard from him of ſuch a Time, and 

that he doth not know whether he be 

living or. dead ; and in this Caſe there 

will be the like Order, as in the Caſe 

of the Witneſs who died before he 

could be examined in chief. 2 Bacon. 


305. 
Dn For the method of examining Wit- 
Plaintiff may neſſes de bene eſſe, on Bills taken as 
F. , confeſſed, in Cauſes heard upon Sequel- 
trations, and the Proceedings thereon, 
urſuant to the Statute, 7 Geo. 2. Ch. 14, 
fe the Proceedings on ſuch Hearings, 

under Title Hearing. | 


Leller 


ler 
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LETTER MISSIVE is an Epiſtle 
A directed from the Court to the 
Defendant, being a Peer, or a privy 
Counſellor, requiring him to retain an 
Attorney of the Court to appear for 
him at a certain Day therein limited. 
And it is made returnable, either on one 
of the Return-days in Term, or at a 
certain Day in Term, or in the four 
Days after Eaſter Term, or in the eight 
Days after any other Term ; and it 1s 
to be dated in Term, or in the four or 


4 eight Days after Term, and to be 


ned by two of the Barons at leaſt, 
which the Chief Baron (if he be in 
Town) tobe one 8. 


By the 3d general Rule, Supænas upon 
Letter Miſſive are to iſſue of courſe, 
Affidavit of the Service of the Letter 

L 4 f Miſſive, 


When the Practice was introduced of ſending a 
Letter to a Peer inſtead of a Subparna, non Conflat ; 
Mr. Selden ſays, 6 Vol. 1543, that it was the Courſe 
in the Star Chamber ofChancery, to pray ſuch a Let- 
ter in a Bill againſt a Peer; poſſibly that Practice 
being begun in the Star Chamber, on the Erection 
of thatCourt, towards the End of Henry the Eighth's 
Reign, might be afterwards followed in Courts 
of Equity, No mention of any Proceſs but a 
Subpana is made in the Year Books, or Door 
and Student ; but in "TI S. 21, it is taken 
Notice of as the Couire in Chancery. 36 Elix. 
bee Comyns, 67 f. 


Letter Miffive, - 
what, and how 
to be teſted, and 


returned, and 
prepared, 


RULE. 


Subparna if no Ape 


rance on the 


tter Miſſive. 


Letter Miſſroe; 


Miſſive, being firſt made and filed in 
ET... 


This 


+ Ir has been praftiſed, theſe many Vears, to 
iſe. Letters Miſſive, and the Sabpænus at the ſame 
Time, only the Subpana is made returnable -at a 
Day aſter the Return of the Letter Miſſive; but 
this Alteration ſgems ſomewhat extraordinary, for 
the Letter *Miſſive was founded on a Reſpect, 
which is thought due to the Peerage engag d in 
publick Affairs, and Who are ever ſuppoſed to be 
more attentive to the Summons of Juſtice than 
Men of lower Degree, that they ſhould have 
Notice before: the ordinary. Proceſs iſſued againſt 
them; and it is ſo expreſſed in the Letter Miiſive; 
which is not the Cake, if they are ſerved with a 
Subpana at the ſame Time that the Letter Miſſive 
3s deliyered to them; and yet it is agreeable to the 
Practice in Chancery, ; bY af 

And in the Cafe of the Adminiſtrator of Newwen- 


Ham, againſt the Eurl of Wandesford, Trinity Term 


1759, it was determined, on full Conſideration of 
the Court, that notwithſtanding the old Rule was, 
that the Subpara was to be firſt ſerved, and that 
upon Afﬀidavit thereof, the Letter Miſſive only 
could iſſue; yet as the Practice for many Years has 


been otherwitr, and as the Inconvediencies might 


be extremely great from the Delay, eſpecially in 
Caſes of Injunctions to ſtop Proceedings at Law, 
where, if the Peer ſhould be at a great Diilance from 
Dublin, or ſhould not pay the due Regard to the 
Compliment, or even from the delay which muſt 
be of courſe, if the Rule be purſued, a Man may 
unjuitly be deprived of his Liberty for a whole 
long Vacation; and this for the fake of Preciſeneſs, 
or a rigid Nicety in a meer Matter of Compliment ; 
the Court therefore, thought it more for the 
publick Convenience (far Worthier of Conſidera- 
tion) to neglect the Rule, and adhere to the 
Practice, and eſpecially as the Officers of the 
Court, and ſeveral old Practitioners declared it had 
* 1 . | . . 5 . been 
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This Letter is but a * Compliment, Cangllment. 
and not Proceſs to found Proceedings 
upon; and the Peer may appear, or 
not appear at the return thereof, as he 
pleaſes; for, by the 4th general Rule, Rutz. 
he has four Days after the Return The Tine bs 
of the Subpæna to appear, and four Days appear and an- 
more to anſwer before any e e "_ 
Proceedings, can. be had againſt him. | 
WA nd note, the Letter itſelf is to be de- How the Letter 
ivered to the Peer, but it will be proper | 
=o keep a Copy thereof, in order to draw. 

Px Affidavit of ſervice thereon, if it 

ould be neceſſary. = 1998 


The Peer is alſo to be ſerved with an A Copy of the 
atteſted Copy of the Bill, and if the De- ng de ue. 
ant doth not appear within the Time Peer, and how 
fore mentioned, then, upon Certifi- 5 
te thereof, and of the Time the Bill pear, &c. 
Iss filed, and upon an Affidavit of the 

rice of the Letter Miſſive and Sub- 

na, and of having delivered an at- 

ted Copy of the Bill to the Defendant, 

e Plaintiff's Counſel may move that 


4 


en ſo theſe thirty Years : It is true, in the Law 
de 0: this Court, the Proceedings are agreeable 
the old Rule here, but the ſame Incanveniencies 
nnot attend it there; and ſo it is in the Chancery 
England. . See 1 Har. Chan. Pra8. 51. 


* The Citation at the Canon Law was two- 
id, Ferbalis, which was not in Writing, or per 
unc i un, but if the Deponent was Per/ona illuftris, 
clariſima, the Citation was to be in Writing, 


it was the moſt reſpectful Manner of Applica- 
Dn, 
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a * Sequeſtration may iſſue againſt the 
Defendant being a Peer, if he does not 
appear and anſwer, by the Time that 
Proceſs to a Sequeſtration might iſſue 

inſt a Perſon not intitled to Privi- 
lege, and the Court will make an 
Order for that Purpoſe ; and this Order 
is to be ſerved on the Defendant ; and if 
he ſtill neglects to appear, the Proceſs 
ſhall iſſue purſuant to * Order. 


| Or ifhe appears, = Sq likewiſe, if the Defendant appears, 
| ll | —— s but afterwards neglects to anſwer in 
mw Time, the Court, upon Motion of Coun- 
v1 ſel for the Plaintiff, will make the ſame 
"it Order, upon producing a Certificate of 
| the Appearance, and that no Anſwer is 
filed. For the further Proceedings, ſee 
= Title Privileged Perſons and Bills taken 


pro Confeſſo. 


| 
1 | 
i! | What Perfonss The Perſons intitled to Letters Miſſive, 
| 
| 
| 


are intifled to . "ns 
Letters Miflive, are Peers of the Realm, and, privy | 


Counſellors, ſo are Dutcheſſes, Coun- 
teſſes and Baroneſſes, though they marry 
I under Degree of Nobility ; but if the 
] Woman obtains Nobility by the Mar- 

ä riage 


® Heretofore on the Default of the Defendant, 
_ a Peer, in appearing, or anſwering, it wa 
uſual, according to the 4th general Rule, to mov: 
for a Fine; and when a ſecond Fine was impoſed 
f to. have an Attachment upon Motion, and after 
that, all the other Proceſs of Contempt to iſſue of 
if Courſe ; but this Method of Proceeding has beet 
f diſuſed for ſome Time, and the preſent Praclic 
lubſtituted. P ö 
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rage of a Duke, c. and after his 
Death marry under Degree of Nobility, 
ſhe loſeth the Dignity of her firſt 
Marriage, and is not to be ſerved with a 
Letter Miſſive. See Co. Lit. Sect. 9. Pa. 
n  16.Z. E. 6 Co. Rep. 53. See my Practice 


er of the Law Side of the Exchequer, Vol. 1. 
- Pa. 15, Sc. and 85, &c. | 
(s 
In the Chancery in England, if a Peer Netter Mive, 
. after being ſerved, fails to appear upon the Proceedings 
rs, Affidavit of Service, and Certificate of Cha in 
in no Appearance, the Court, on Motion, England. 
m- grant a Sequeſtration, unleſs Cauſe in 
me eight Days after perſonal Service ; and 


_ of jf no Cauſe is then ſhewn, the Sequeſtra- 
reis ſon is made abſolute. See Har. Ch. Prat. 
ſee Vol. 1. 317. And it is faid, that it is 
Peceſſary to take out an Attachment to 
Fround a Sequeftration upon, though 
t is not to be executed, 


ve, A . 

ivy But note, a Woman, who was a Peereſs No Attachment 
dun- by Marriage, but hath loſt her Pri- DS 
arr} a vilege by marrying a Commoner, ſhall Peerefs, but loſt 


. 7 . h = 
the be ſerved with Proceſs as a common Per- — by 


Mar-Wion, and ſhall neglect or refuſe to ap- Commonerwiths 
riage pear thereto, in Such Manner as ſhe — 
was intitled in the Proceſs, the Plaintiff 

ndant BW fall not enter an Attachment againſt 

Kuufß her without Leave of the Court, upon 

a ſpecial Motion for that Purpoſe. See 

d after the Caſe of Gaſh againſt Cath. Pierce, 

iſſue oi commonly called Lady Barrymore in this 


* Court, 22d June, 1730, 


This 
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Decree ſervedon. This may be a proper Compliment 
Leiter Mifive. before the Party is in Court, but when 

he has appeared and anſwered, and a 
Decree 1s againſt him, it ſeems moſt 
_— to demand Obedience to it by 
roceſs of the Crown, than by Letter 
from the Barons. Cymyns, 676. See 


Title Privileged Per ſors. 


— 


Mat Rights, Acliont, or® 
Demands, are deemed in, 
or out of the Statute of 
Limitations in Equity. 


— agg Y the 1oth Cha. 1ſt. Seſſ. 2d. Ch. 6, 
Statute, and all Actions upon the Caſe, other than 
what nt. for Slander, Actions of Account (other 
than what concern Merchandiſe, © be- 

tween Merchant and Merchant) Actions 

of Treſpaſs, Quare Clauſum frigit, Debt 

upon lending or Contract, without 

Specialty, for Arrearages of Rent, for 

Detinue, Trover, Replevin, ſhall be 
commenced within ſax Years after the 

Riguts fared, Cauſe of Action, and not after. But the 
Right of Infants, Feme Coverts, non con. 

pos Mentis, Perions impriſoned, or. be- 

yond Sea, is ſaved; ſo that they com- 

mence their Suits. within the Tune 

above limited, after their Imperfections 
removed; 


= 
.= 
3f 
1 = | 
Pi 
2 
_ 
* 
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| if i nich A Proviſce that 
removed; provided, that if in any ſuch pdf mar 


0 Actions, Judgment is given far the commence 2 
Al Plaintiff, and the ſame is reverſed for e 
a Error; or if a Verdict paſs for him, and, after judgment 
lt upon Motion in Arreſt of Judgment, it S ber adde, © 
Jy IS given againſt him; or. if the 'Defen- an Outlawry re- 
er dant is outlawed in the Suit, and does . 

ee after reverſe the Outlawry; in theſe 


ales the Plaintiff, his Heirs, &c. may 
ommence a new Action within a Year, 

| and not after. ay 
And by 6 Aur. Ch. 10, the Plaintiff's Bit Right 
0 Right is as much ſaved, when the De- Defendant is be- 
dant is beyond Sea, as if he were Jad Sea. 
himſelf; provided he brings his 
Mion within ſuch Time after his re— 

9, as is limited by the aforeſaid Sta- 

e. 10 Cha. 1ſt, Ch. 6. n non if 


o 


And by 8 Geo. rſt Ch. 4, in Actions Devt on Special 
bebt on Specialties, 'Judgments, - ar 

Wtntes,. Sc. due twenty Lears, and 

Action commenced in that Time for 

e ſame, nor no Intereſt, Sc. paid, the 

:ſendant may plead Payment in Bar. 

And Mortgages twenty Tears in Movge , 

pſleſſion, may plead, it in Bar to any Poſicdion. 

tien, by the Perſon intitled to the 

uity of. Redemption. I 


com. 4 3 88 

Ir: be And, by the ſaid Statute, all Perſons timiration of 
com t already bared, claiming any Eſtate, Svits for Reco- 
Tune or Incumbrance on any Lands. Ge. — 
—_ being in Poſſeſſon for twenty Years eren. 

10ved g 


by 


— 


9 Y 4 * 
I 5 
3 42 — — 
— — + 2 „ —8— 


— — — — —U—U—— — = 
- . _ 
. 
——— — —ð — — 
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by themſelves, or thoſe under whom 
they claim, and not commencing an 
Action for the ſame before the 1 2th of 
September, 1726, are for ever barr'd. 


Rik Brod But in this Act there is 4 Saving for 
Perſons who ſhall commence an Action 
in five Years after the Title accruing, 


— And the Right of Infants, Feme C: 
verts, non compos Mentis, Perſons im. 
priſoned and beyond Sea, and their le 
gal Repreſentatives is ſaved, ſo tha 
they commenced their Suits within the 
Time above limited, after their Imper 
fections are removed. 8 


Infant barr'd An Infant who neglects to enter ſi 


from an Account 


of Profits, by not Years after he comes of Age, is as muc! 
Sms of barred by the Statute of Limitations. 
Age. from bringing a Bill for an Aecount d 
Profits, as he is from an Action of Ac 
count at Common Law. Preced. u% 


Chanc. 518. 


Legacies not. 08 A Legacy is not within the Statut 
tute of Limita- Of Limitations, and there is this Diff 
Rr rence between Debts and Legacies, : 
to their Antiquity, Legacies always af 
pear upon the Face of the Will; and 
an Executor knows what he ought ! 
pay, without being aſked or told: B. 
tor Debts, and other dormant Demand 
againſt which he cannot provide withoi 
Notice, there the Statute had Reaſon 
Limit the Time. 1 ern. 256. on VS 

- 2, Ven 
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by the Statute of Limitation. 2 Vent 


eg | 
[| | | | Nor aa implied The Plaintiff, who was Son and Ex 
* * ccutor of Chief ſuſtice Heath; who was 


| made Chief Juſtice at Oxon, during the 
1 Difference between the King and Parlia- 
f ment (but never ſat in HYeſtminſter-Hall) 
| | exhibited a Bill againſt the Defendants 
| Prothonotaries of the X. B. at that Time, 
il to have an Account of the Money, 2 
4 received by them at that Time Virtus 
11 18 1 ci; to which the Defendants plead 
1 ed the Statute of Limitations; but, up 
'F | 2 the Plea was over-ruled. 
Ch. ad. between Sir Edward Heath = 
 Henhy, and . I 2 Ca. 20. : 3; G3 


| 1 

ih! . 8. 8. G f 

1 15 
| | | | Nor a Charity. * Charity i is not within the Sdtute 0, 
11178 Limitations. 1 Fern, 286. 


* 
1 « . 
0 


Nor accounts The gan of . is no Pl 

current or open, 

but ſtated Ac- "Up Bar to an open OT curtent — 

* Paſch. 1687, between Scudmore an 
White. 1 Vern. 456. But Accounts ſtat: 
between Merchant and Merchant, a 


barred by the Statute 89, go. 2. Saur 
124. 


D —— . Where a Bill in Rue, abates | 


Death, Exece- Death, if the Executor or Adminiſtrat 
l nts 
(ator muſt re. Will not revive : within fix Years, it | 


vive in fix Years, within the Statute. of Limitations ; b 
or he is barre 


by the Statue, if there be a Decree to an Account, al 
ur not after a the Suit afterwards abates by Den 


Decree to an Ac- al 
count, 


— 
— 
—— —— — 


* 
— . 
2 ˙ on aa — "Wy, "Ee —-V— oe — 
— 


— ä — 


— — te wei = 


DID ——ů —-—¼ —— = — 
. * S 2 4 "6 


— 
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and the Executor does not revive within 
fix Years, this is not within the Statute. 


1 Williams 742. 
In the Caſe of Vaughan againſt Guy, Where the Time 


els Rep. 245, it was faid, that it Cee e 
= F e > Maſter of the Rolls, Life Time of the 
od affirmed on an Appeal to Lord Mac- Teator, it goes 
lesfield, that where the Time begins to *2 the Executor 
un againſt a Creditor in the Life Time ; 

the Anceſtor, or Teſtator, it goes on 
s to his Executor or Heir. 


| 
» 
| 


1 
2 
* 


, 
_ 


And in the ſame Caſe it was ſaid, that The Statute of 


imitations ex- 


as been reſolved, that the Statute of tends to ator. 


4 j itations will extend to Attornies dies Bills, 
: yo " s, though they are Things done of 
2 ord. 


| a ; 8 . . . 
f there is no Executor againſt whom Wbere there is 


no Latches in 


Plaintiff may bring his Action, he the Phinig, the 
Il not be prejudiced by the Statute Stute e Lim 


1 I tations ſhall not 
Limitations, nor ſhall any Latches in prejudice. 


h Caſe be imputed to him. 


If a Man ſues in Chancery, and, pen- If Suit pend- 
. ing in Equity 
g the Suit there, the Statute of Limi- wit prevent the 
jons attaches on his Demand, and his Statute of Limi- 
. XY "tk; tations from be- 
is afterwards diſmiſſed, the Matter ing pleaded at 
ng properly determinable at Com- Lx. 


n Law ; in ſuch Caſe the Court will 


dates cerve the Plaintiff's Right and will not 
I" er the Statute to be pleaded in Bar to 
ars, 


Demand. 1 Cent. 73. Sed vide 2 Ch. 
217. E Contra, where it is ſaid, if 
Fol. II. M | - a Suit 


— ———7 — — —— > <> ee ee gry. „ — 
— 8 — = - WH» — 
— 
— 
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a Suit be in Chancery for a Debt for 
Rent, by. Leaſe, Parol, or ſimple Con- 
tract, and beginneth within Time of Li- 
mitation, and is diſmiſſed after the Time 
of Limitation, the Court will not order 
the Defendant: to take no. Advantage of 
the Statute of Limitations : But if in 
ſuch. Caſe, the Party be ſtayed: by Act 
of the Court, as by Injunction, Gc. it is 
otherwiſe; for the Act of the Court ſhall 
do no-Prejudice, as in Caſe, off Demur- 
rers at Common Law. 


The Benefit of Where a Defendant inſiſts on the Be 3 


Rs on by way Nefit of the Statute- of Limitations by 


of Anſwer, ul way of Anſwer, he ſhall'at the Hearing, 
avail the Defen- h ave the like Benefit as if he had pleaded 


dant at theHear- * a 
ing as if pleaded. jt. 2 Williams 145. 


* 
— 


—— 


—— _ : 


Where Rights, Actions, or Demands, on: 
barred by the Statute f Limitations, ma) 
be revived and ſet up again. 


A Debtor who IF a Man has a Debt due to him by 

Po cement ina Note, or Book Debt, and has made 

News-paper that ng. Demand of it for fix Years, ſo thi 

from him ſhall he is barred by the Statute of Limits 

de paid, by th tions; yet if the Debtor after the {i 
2 t barred by . . 

Statute ſhall be Years, puts out an Advertiſement: in the 

* Gazette, or any other News- paper, thi 

all Perſons who have any Debts owin 

to them from him may apply to ſuch 4 

Place, and that they ſhall be paid; 5 

| (tha 
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(tho? general and may be intended of 
legal ſubſiſting Debts only) yet amounts 


to ſuch an Acknowledgment of that Debt 


which was barred, as will revive the 
Right and bring it out of the Statute 
again, Preced. in Chanc. 385. Quer. if 
in the Advertiſement it had been faid 
lawful Debts. 


So if in that Caſe, the Debtor had 
made his Will and thereby directed, 


made any Proviſion for his Debts in ge- 


641 


If one by Will 

directs that his 

* | Debts — 
* 8 . id, 

that all his Debts ſhould be paid, or r. — 

* fron for the Pay- 

neral ; this likewiſe would revive ſuch a went, be thereby 


revives a Debt 


Debt, and bring it out of the Statute; barred by the 


ſo that his Executors would be liable to 


Statute, and 
makes his Execu- 


the Payment of that Debt amongſt the tors liable. 


reſt, Didem. Sed Queer, vid. Moſekey's 
Rep. 245, where the Teſtator made 
his Will, (Inter al.) in theſe Words, All 
* the reſt and Refidue of my Eſtate, 
after payment of my Debts and Funeral 

TR I give to my Executors, Sc. 
and on the Statute being pleaded to a 
Bill filed by a Creditor in this Caſe, it 
was faid that theſe Words in a Will, are 
no more than Words of courſe, and what 
the Law ſays. Where the Lands are 


indeed deviſed to Executors in Truſt to 


pay Debts, the Teftator creates a new 
und, and the Nature of the Debts are 
altered, and they are to be paid equally. 
2 Vern. 141. Gofion againſt Mill; and 
great Inconvemencies would follow if 
this Will ſhould revive the Debts, or 

_—_— prevent 


— ——— ʒ — — — = 
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prevent the Executors from paying other 
Creditors, and enable them to pay Debts, 
that to pay otherwiſe would be a Der a/ 

| tavit ; but where Lands are deviſed, no 
Creditor can complain becauſe a new 
Fund is created. Sed vide poft. 


So, if after the ſix years the Debtor, 
A Promiſe to upon Application for that particular 
pay aDebt which Debt, acknowledges and promiſes Pay- 
is bart ed by the | 
Statute, ſuffci- ment (for a bare Acknowledgment has 
en Aſempſe ; but been ruled not ſufficient) this revives 
« bare Acknow- the Debt, and brings it out of the Sta- 
ledgment ne. tute; becauſe as the Note itſelf was at 
firſt but an Evidence of the Debt, fo 
that being barred, this Acknowledgment 
and Promiſe is a new Evidence of the 
Debt, and being proved, will maintain 
an Aſumpſit for recovery of it; and it 
was agreed that a little Matter would 
bring a Debt out of the Statute, being 
to reſtore a Right. Preced. in Ch. 386, 

between Andrews and Brown. 


If a Man owing a Debt by ſimple 
If Lands deviſed Contract, barred by the Statute of Li- 
Debte, or lab. mitations, deviſes Lands in Truſt to 
jetted by Will or pay his Debts ; this tho' barred by the 
ment of Debts, Statute, is revived by his Will. 2. Jil. 
will revive a Hams 373. And if a Man by Will or 
CT Deed, ſubject his Lands to the pay- 
ment of his Debts, Debts barred by 
the Statute of Limitations fhall be paid; 

for they are Debts in Equity, and the 
Duty remains; the Statute hath not ex- 


tin- | 
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tinguiſhed that tho”. it hath taken away 
the Remedy. 1 Salk. 154. 278. 2 Lern. 
141. Sed vide Moſcley's Rep. 391. The 
Caſe, of Legaftick. againſt Cowne, Trin, 
1730, where the Teſtator deviſed his 
Lands to two Executors equally to be 
divided between them, willing them to 
pay his Debts; and to a Bill brought by 
a Creditor, the Executors pleaded the 
Statute of Limitations; and in this Caſe 
Lord Chancellor King ſaid he knew Lord 
Cowper was of Opinion, that where Lands 
were deviſed in Truſt for the Payment 
of Debts, Debts barred by the Statute 
ſhould be paid; but that to his Know- 
ledge the Lords were of another Opini- 
on in the Caſe of the Earl of Stafford. 
And his Lordſhip ſaid he knew no Pow- 
er a Court of Equity has to controll an 
Act of Parliament; and if Lands are 
given to Executors for Payment of 
Debts, they are as much legal Aſſets 
as the perſonal Eſtate; and that he 
would not under the Notion of a Truſt 
ſubvert the Statute, and that the Debt 
had been due to the Plaintiff ſince 1707; 
and his Lordſhip allowed the Plea, 


If a Man deviſe all the reſt and Reſi- 
due of his perſonal Eſtate after Debts 
and Legacies paid to J. S. and ſeveral 
of the Creditors are barred by the Sta- 
tute of Limitations, who notwithſtand- 
ing bring Actions againſt the Executor, 
and he refuſes to plead the Statute, yet 

M 3 Equity 


043 


Equity wi!l not 
compel Execu- 
tors to plead the 
Sratute of Li- 
mitations in bar 
to Creditors, in 
favour of a Per- 
ſon who is to 
have the Reſidue 
of the Tettator's 
Effects. 
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1 Equity will not, in favour of J. S. to 

| whom the Surplus js deviſed, compel 

4 the Executor to plead the Statute. Mich. 

1 1699, between f ord Caſtleton and Lord 
| Fantraw adjudged Bac. Eg. Ca. 305. 


„ „ 
* 


*% 


Motions and Wotices. 


Motion what, Motion is the Regueſt of either 
Party, made Ore tenus to the Court, 
by his Counſel, or Attorney; it is a Pe- 
tition, not reduced into Writing. Mofe- 
tey's Rep. 179. | 


RULE. By the 51ſt general Rule, Counſellors 
Counſellors and and Attornies are to make Motions pro- 
Attornies to ' i», 
make Motions Per for themſelves, and after a Cauſe is 
_ 'or nen ſettled, (hearing Counſel on both Sides) 
new Motion, no new Motion is to be made to croſs 
hiſs it; except it be upon new Matter, and 
unleſs it can be Unleſs they be ſure the Matter fo alledg- 
el upported ed be weighty, and will be well pro- 


ved. 


On all Motions And by the ſaid Rule, when any Mo- 
toc att Order '® tion is made, the laſt Order is always 
" to be produced; and any Order obtained, 
without producing the laſt Order, to be 
void; and the Coft occafioned by the 
Neglect, to be paid to the Party grie- 

| Ved: | 


And 
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And by the faid Rule, all Affidavits, Afdavits, Or- 
Certificates and Reports, are to be en- gat, i Cert 
tered, at leaſt the Day before the Mo- tered the Day 


tion be made thereon. tion —— 


For the different Kinds of Motions, ga lee, 
and in what Cafes Notice is neceſſary, and where No- 
and where not, ſee my Prattce of the tice is necellary, 
Law Side of the Exchequer, Vol. 2. 178, 


Se. 


In general, where Notice is neceſſary, Where Notice is 
the Motion muſt be made by Counſel ; aan? 10 be 
and in ſome Caſes, Counſel are to move 7ade by Counſel, 
where Notice is not requiſite, as upon Caſes where 
Petitions for Re-hearing, Injunctions up- Notice is not ne- 
on Attachments, Injunctions to the Par- muſt wore. 
ty, or Attachments for Contempt, a- | 
gainſt the Honour or Dignity of the 
Court; and for Writs of Duces tecum, 


to bring Deeds or Writings into Court. 


But where Notice is not neceſſary, as The Motions 
in Motions of Courſe, Er. in ordinary Atomic may 
Caſes, Attornies are admitted to move 
them : But moſt of the Motions made 
by Attornies, are ſuch as ought to be 
entered of courſe in the Office, 


A Motion of Courſe, although Notice & Motion of 


be given of it, and although it be — 
grounded on Affidavits, cannot be op- grounded onAffi- 
poſed ; for in ſuch Caſe, it is the Office Notice erat 
of the Court, to examine whether ſuch 


M 4 Affidavits 


| 
| 
| 
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Notice how to be 
drawn and ſerv- 
cd. 


* 
N-tice not 1 
un'eſs it be in 
W. it ing. 


An | to be ſerved 
before nine 


o Clock at Night. 
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Affidavits be ſufficient, or not. Moſc- 
058 Rep. 255. | a 


When Notice is to be given, it is to 
be in Writing, and ſigned by the At- 
torney; and it muſt be ſerved upon the 
adverſe Party, or (which is moſt uſual) 
on his Attorney, and it is to be ſerved 
two Days before the Motion is made, 
that is there muſt be an intervening 
Day, before the Motion is made; as if 
the Motion is to be made on Thur/day, 
the Notice muſt be given at leaſt on 
Tueſday ; but it is not good to ſerve a 


Notice on Saturday, (but on Friday) to 
move on Monday, Sunday not vw 


reckoned a Day, in ſuch Caies, | 


In the Caſs of Beſt again Lecky and 
others, 'in this Court, Trinity Term 
1728, it was determined, that by the 
Rule of the Court, no Notice is good; 
unleſs it be in Writing. | 


And every Notice 1s regularly to be 
ſerved before nine o'Clock at Night, 
that the Attorney may have Time to 
ſend early Notice thereof to his Client, 
to enable him to prepare for his Defence; 
and if a Notice be ſerved after that 
Hour, it 1s never looked upon 'by the 
Court, as good Notice, or Service, if 
inſiſted on by the Party ſerved chere. 
with. | 


This 
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This Rule of ſerving Notices of Mo- 
tions, generally holds good in all Caſes; 
but as there is no general Rule, but an 
Exception lies to it, ſo there doth in this; 
for where there is a Motion for Money 
to be paid out of Court, the Notice 


muſt be ſerved perſonally, on the ad- 
verſe Party, unleſs the Defendant be 


out of the Kingdom, or it be difficult to 

find him; in which, and ſuch like Ca- 
ſes, upon Affidavit thereof, and upon 
Motion thereon, the Court will order 
the Service of the Party's Houſe, of 
Place of Abode, or his Attorney in 
Court, to be good Service. 


All Notices muſt contain every Thing 
the Party intends to move for, for the 
Court will ' not ordinarily extend the 
Rule, beyond the Notice ; and it is alſo 
to expreſs, and ſpecify, upon what 
Foundation the Motion is to be ground- 
ed, with the Day on which it is to be 
made; and is to bear Date, the Day on 
which it is to be'ferved. - 


In the Caſe of Archdall againſt Mor- 
riſſou, in this Court, Trinity Term 1752, 
it - was mentioned, in the Notice of a 
Motion, that the Motion would be 
grounded on the Pleadings and Proceed- 
ings in the Cauſe, and other Reaſons 
to be offered ; on the Motion, the Coun- 
ſel for the Party who gave the Notice 
offered to read an Affidavit, which had 
1 been 


I. 
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Notice to receive 
Money out of 
Court, to be 


ſerved perſonally, 


Notices what 
to contain. 


No Aſſidavit to 
be read on 2 
Mot ion, unleſs 
mentioned in the 
Notice. 
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| been read upon a former Motion, in 
the ſame Cauſe, but it was objected to 
by the other Side, far that no Affida- 


Aid not vit was mentioned i in the preſent Notice, 
deemed a Pr0- and that an Affidavit did not come un- 


ceeding in a 


Cauſe, der the Ward Proceeding, and it was 
ſo determined by the Court. 


Notices of Mo- Motions may ſtand over to be heard 
tions in what on any Other Day. Where che Court 


Caſes they ſhall 


be diſcharged, thinks Fs but if Notice be given, and 


and Coll aid not moved on for two or three Motion 


Days after, the Party muſt give new 
Notice, or move to ſave his Notice, 
though the other Party do not diſcharge 
it. And if a Notice of a Motion be gi- 
ven twice or thrice, and not moved, 
the Counſel for the adverſe Party, upon 
producing the former Notices may pray 
the Court, that the Party may pay the 
Coſts of the former Notices, before he 
moves on the laſt Notice, which the 
Court generally orders: And if it be a 
Matter of Weight, and many Counſel 
feed, the Cover: will order Coſts to be 
taxed by the Officer. See Bunbury's 


Rep. 86. 


Coſts generally And note, in general where a Notice 
io be paid on diſ- 
charging Notices, 18 is diſcharged, for not being moved on, 
the oppolite Party is intitled to Colt, 
whether it be, or be not mentioned in 
the Order. 


And 
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And in all Caſes, where Cofts are to C, men br 
be paid on ordinary Motions, the Court nary Motions of 
will award an Attachment for the ſame, 
of courſe, 


In the Caſe of Guthery and others, a- — 
gainſt Cathcart, in this Court, Mich. Term Notice, to ſtop 
1753, a Bill was filed the January before, Proceedings at 
for an Injunction to ſtop Proceedings at « his Feu. 
Law, after Judgment in Ejectment, and 
on coming in of the Anſwer, the Plaintiff 
ſerved a Notice to move for an Injuncti- 
on on Equity confeſſed, and obtained 
an Order for an Injunction; but after the 
Notice was ſerved, and before the Mo- 
tion was made, the Defendant in Equi- 
ty, who was Plaintiff at Law, iſſued an 
Habers farias Poſſeſſionem, and took Poſ- 
ſeſſion of the Lands thereon ; but upon 
Application to the Court, the Poſſeſſion 
was ordered to be reſtored, and that the 
Attorney for the Plaintiff at Law, ſhould 
be attached ; but this laſt Part of the 
Order was remitted, the Plaintiff's 
Counſel not inſiſting on it, and he was 
ordered to pay the Coſts, And the 
Court declared, that in all Caſes where 
a Party ſerved with Notice proceeds, 
pending the Notice, the Proceedings are 
at his Peril. 


I f RULx. 
By a Rule made in this Court, the \, 1 2 


13th of December 1756, ordered, That tions to ſer afde 


all Notices of Motions hereafter to be Pre, Ge. for 
irregularity, to 
: made, expreſs the Irre · 


gularity, 
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made, to ſet aſide any Proceſs, Orders, 
Decrees, or other Proceedings for Irre- 
gularity, do contain therein the Irregula- 
rity to be complained of. 


Where thereis Where there is an original and a- 


an original and nended Bill, and new Parties, and ei- 
amended Bill, 7 _ d 

and an Applica- ther Party would be relieved, againſt 
500 17> made 19 any Order in the original Cauſe, the 
againſt an Order Notice muſt be in the amended Cauſe, 


& ihe original for the firſt Bill is by the Amendment, 
ticeis to be in Out of the Queſtion. So determined in 


that Cauſe. this Court, in the Caſe of Rolls againſt 
Nagle, 25th of February, 1757. 


Three Years In- Formerly where two Years Intereſt 
tereſt ſworn due TIE x 
on a Mortgage, WAS {worn to be due, on any Mortgage, 
the Court will the Court, on Motion of Counſel, an No- 
order the Rents _. De | 
into Court to be tice given, ordered the Rents of the 
pj tothe mortgaged Premiſſes, to be brought in- 
itiſf. g > Ws . 
| to Court, to he paid to the Plaintiff, in 
Diſcharge of his Debt ; but of late they 
will not do it, but where three Years 
Intereſt is ſworn due. This Rule of 
Courts of Equity, is not only in fa- 
vour of Remainder Men, and Heirs, 
but is alſo to the Advantage of him who 
has the Inheritance immediately in 


him. | 


Ne exeat "Regnum. 


Ne exeat Regnum, is a Writ to 

reſtrain a Perſon from going out 
of the Kingdom, without the Leave of 
this Court; it is called a State Writ, 
and as ſuch it iſſues, to reſtrain a Subject 
from going out of the Realm, without 
the King's Licence : And heretofore it 
is ſaid, it was to be tenderly made Uſe 
of, but now it 1s become the common 
Proceſs of the Court. 


By the 8oth general Rule, where any 
Bill is filed in Equity, againſt any Per- 
ſon or Perſons, that have no viſible 
Eſtate in the Kingdom, and it ſhall 
appear by Affidavit, that the Defendant 
abſconds, and is making away his Ef- 
fects, deſigning to depart the Kingdom, 
whereby the Plaintiff in ſuch Bill, may 
be in Danger to loſe his Debt, that in 
all ſuch Caſes, upon Application made 


65r 


Ne exeag Reg aum 


what, 


RULE. 
In what Caſes 
granted. 


by Petition to the Court, or any of the 


Barons (wherein the Subſtance of the 
Plaintiff's Complaint, is to be inſerted 
and ſworn to) and on producing a Cer- 
tificate of the Bill being filed, and no 
Anſwer, an Order for iſſuing a Writ of 
Ne Exeat Reguum will be granted upon 
the Grounds aforeſaid. 


In 


| 
| 
; 
| 
| 
| 
1 
1 
| 


7 
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Ibidem. 


idem. 


Ne exeat Regnum, 
In the Caſe of Fling againſt Hall and 


others in this Court, Hillary Term 1749, a 


Queſtion aroſe, if this Court has a Juris- 
diction to grant this Writ ; on the one 
Hand it was ſaid, that it muſt iſſue from 
Chancery, that it was formerly a State 
Writ, and iſſued from Chancery in State 
Affairs only, but that the Court of Chance- 
ry had, in Favour of the Subjedt, applied 
it in private Matters between Party and 
Party, as in this Court in a Cuſfodiam on 
an Outlawry, the King's Prerogative is 
applied to the Benefit of the Subject. But 
in Anfwer to this it was urged, that 
this Writ is neceſfary in this Court, for 
carrying on and tranſacting the Buſineſs 
of it, and as it had been always granted, 


| when properly applied for, as appeared 


by ſeveral Precedents then produced to 
the Court, and no Inſtance appearing of 
its having been ever refuſed, they law 
no Reaſon for altering the Practice, and 
the Writ was granted. The Precedents 
produced were Stanly againſt Callan, 1 1th 
June 1744; Toole againſt Kelly and Ryan, 
11th February 1745; and Barnet and 
Wallace againſt Wallace 14th June 


1748. 


In Coke's 2d Inſt. 556, it is ſaid, that 
a Ne Exeat Regnum may be by the King's 


Writ under the Great Seal, or by Com- 


mandment under the Privy Seal, or un- 
der the Signet; for in this Caſe, the 
Subject ought to take Notice as well of 
the Privy Seal and Signet, as of the 

Great 
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Great Seal, for this is but a Signification 
of the King's. Commandment, and No- 
thing paſſeth from him. H then it iſſues 
under the Signet, it may well iſſue under 
the Exchequer Seal, which is of much 
greater Weight than the Signet. See alſa 
Fitz. Natur. Brev. fo. 85. 


In the Caſe of MCirmuck againſt idem. 
M Clurcan in this Court in Eafter Term 
1728, a Ne Exeat Regnum was granted, 
upon an Affidavit that the Defendant 
threatned to leave this Kingdom. 


And this Writ is commonly directed To be direQed 
to the Sheriff, to cauſe the Defendant ad ks But 
to come before him, and give fufficient thereon. 
Security that he will not depart the 
Realm without the Leave of the Court ; 
and on his Refuſal to give ſuch Bail, or 
Surety to the Sheriff, he is to commit 
him to the next Priſon; and the Sheriff 
is to make and Return a Certificate of 
ſuch Security to the Court. 


The Court do uſually name the Sum The Security ts 
for which the Bond for yielding Obedi- Bekam. 
ence to the Writ ſhall be, and it is to be 
inſerted in the Body of the Order, and 
alſo in the Body. of the Writ ; and ge- 
nerally the Penalty is double ſuch Sum. 


It was formerly thought, that upon — 


the Party's putting in a ful! Aniwer, the copnizance in 
Writ ſhould be diſcharged, but of late 
the 


654 e exat Regnum. 


the Party hath been obliged to give Se- 
curity to abide the Order on Hearing, 
before the Court will diſcharge the Writ; 
which Security is taken by Recognizance 
before the Lord Chief Baron, as all other 
Securities are; and 1s in the Penalty of 
what is ſworn due. 


Mow the Defen- But if the Defendant can ſatisfy the 

1 diſcharg- Court by Anſwer, or otherwiſe, that he 

ed. hath no Defign of leaving the Kingdom, 
nor 1s indebted to the Plaintiff, then he 
may give. Notice, and move the Court 
by Counſel that the Ne Exeat Regnum 
may be diſcharged ; and upon hearing 
Counſel on both Sides, the Court will 
either diſcharge, or continue it, as they 
ſee Reaſon. 


It ir an Abuſe of Note, it hath been held an Abuſe of 

this Proceſs to. this Proceſs to break open Doors, and 

reak open J . 

Doors, yet the fo take the Party in Bed ;. but yet the 

wry at 14. Court for this Cauſe would not order 

berty. him to be ſet at Liberty. See Fract. Reg. 
in Chan. 250, 251, 252. 


A Ne Exeat Reg A Solicitor's Bill being taxed, and 
nom granted, tho" reported overpaid ſixty Pounds, the 
Client, on Motion and Affidavit of his 
being about to go beyond Sea, had a Ne 

Exeat Regnum, tho' there was no Bill in 

Court whereon to ground this Writ. 

Preced in Chanc. 171. That this Writ 

is grantable at the Suit of a private Per- 


ſon, and lies for a private Matter without 
a Bill, 


Orders. 


a Bill. vide 1 Ch. Ca. 116. 2 Ch. Rep. 
19. Fitz Nat. Breu. 85. „ ben 
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A Surety in a Ne exeat Regnum was A Security in 
refuſed to be diſcharged, after the De- —— _ 


refuſed to 


fendant had anſwered, even after a De- diſcharged, 
cree againſt the Defendant, and Com- . 


mitment for 19,000 l. decreed again 


ſt 19,00 l. de- 


him; for if (as it was urged) there was _ 


no Danger of the Defendant's going be- 
yond Sea, — "an Priſon) then the 
Surety was in no Danger. Chanc. Prec. 
230. 
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Orders. 


T is not intended under this Head, to 

treat of the general and ſtanding Or- 
ders of the Court ; nor of ſuch Orders 
as are made on Hearings, called decre- 
tal Orders; but the Orders here intend- 
ed are chiefly interlocutory Orders, which 
are, all Orders made in the Cauſe ante- 
cedent to the definitive Sentence. See 
Title Bill of Review. 


And here it is to be obſerved, that 
there are many Occaſions intervening in 
a Cauſe which require Motions or Peti- 
tions to ſet them right ; now ſuch Di- 
rections as are given by the Court on 
ſuch Motions or Petitions are commonly 
called interlocutory Orders; and thoſe 

Vor. II. N Orders 


Interlocutory 
Orders what, 


| 
| 
| 
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Orders are of ſeveral Kinds, and are ei- 
ther of courſe, or ſpecial: Sometimes 
they relate to the proſecuting or carrying 
on of a Cauſe, and ſometimes they are 
touching Proceſs, Sc. At other Times, 
they are founded on the ſtanding Rules 
of te Court, and upon the particular 
Circumſtances of the Caſe, and are 
made upon the Application of ſome Per- 
ſon either Plaintiff or Defendant intereſt- 
ed in, or affected by the Cauſe. When 
they are made upon hearing Counſel on 
both Sides, Regard is always had to the 
| general Rules of the Court ; but when 
Orders by con- they are made by Conſent of Parties, i 1 
— out f they are often out of the general Rules, iÞ t 
or courſe ef the Or Courſe of the Court; in which Caſes, Ne 
Court, but not the ſpecial Reaſons moving the Court to ft 
vary from thoſe Rules, are always ex- 

preſſed in ſuch Order. 


5 b 
— , All Orders muſt be pronounced in en 
Correct . Oourt, and drawn up by the Regiſter vi 
—— may be from his Minutes taken in Court 3 of be 


taken by fich, which Minutes the Attorney in Court, 
Difrcalty or or Agent of each Side may have a Copy 
Doubt ariſes n in Order to be informed of any thing Par 
any ſpecial Or- that is ſpecial therein. And if in ſpe- 
vll edith u. cial Caſes any Difficulty or Doubt ariſes 
| in the Minutes, the Parties may attend 
the Regiſter about explaining them ; and 
if by this Means they cannot be ſettled 
to the Satisfaction of the Parties, the 
Court may be applied to by Counſel to ic 

explain or amend them. And the 4 


Orders. 


will order the Regiſter and all Parties 
to attend by their Counſel thereon ; and 
the Court will then make ſuch Order 
about rectifying the Minutes as they. ſhall 
ſee Cauſe. 


But with reſpect to Orders of Courſe, Orders of Courſey 
or ſuch Orders as are not in ſpecial Caſes, 
there is no Occaſion to take a Copy of 
the Minutes, &c. | 


When an Order is to be drawn up, Owns wp 
the Attorney for the Party who is to have and ſerving Cr. 
it, is to leave with the Regiſter the No- ** 
tice, laſt Order (if any) and the Brief, 
or other proper Inſtructions; and from 
theſe, and his Minutes, he draws the 
Order; and when it 1s properly ſettled, 
it is to be atteſted by the Chief Remem- 
brancer or his Deputy, and then to be 
entered in the Book of Orders, after 
which and not before, regularly, it may 


of be ſerved on the other Side; for 

t, Orders muſt be paſſed and entered be- 
y fore allowed or ſerved. And if either 
ng Party expects any Uſe or Benefit by an 


Order, it muſt be firſt drawn up, paſſed, 
and entered in this Manner. 


The Regiſter is to take down all The Reger te 


led Minutes truly; and in ſpecial Caſes, Carr an bent 
the nd upon Hearings, they are uſually, Prvereater they 
to ſoon as pronunced, read over by him N 


Court: And if any Order be draun 
Ip contrary to the Directions of the 
| N 2 Court, 


ccc a. 
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| Court, (which very rarely happens) they 
will, upon Motion as aforeſaid, appoint 
a Day for both Sides to attend with the 
Officer to ſet it right. 


[ Por ür u By the 51ſt Rule, Pars, when any 
Order to be Motion is made, the laſt Order is always 
produced n, to be produced, and any Order obtained 
g without producing the laſt Order to be 
void, and the Coſts occaſioned by the 


Neglect to be paid to the Party grieved. 


And in drawing The Officer in drawing up ſuch Or- 
Ce Order is ders, always mentions the next prece- 
generally recited. dent Order, in which great Care ought 
to be taken that it be fully and truly 
recited, leſt a Miſtake therein ſhould 


vitiate the Order. | 


Orders maybe. After Orders are entered, they may 
— — * not only be altered, but even diſcharged 
Cauſe. on good Cauſe, by ſpecial Direction of 
the Court; and when a Party moves to 
diſcharge an Order, he muſt have it 
drawn up ready to be produced to the 


Court. 


Of making Or- A Motion to make an Order M. 
ine, % abi abſolute, is not to be made until after — 
Day given to ſhew Cauſe; and upon 
this Motion, an Affidavit muſt be pro- 
duced of the Service of the Order, and 
a Certificate from the Officer of no 
Cauſe being ſhewn to the contrary, and 
then, 
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then, if upon che Motion no Cauſe is 
ſhewn, the Court makes it abſolute. 


The uſual Way of ſerving an Order The Method to 
{except where perſonal Service is requi- ferving Orders. 
ſite, or directed by the Court) is by 
giving a Copy thereof to the Attorney 

or the oppoſite Party any where, at the 
ſame Time ſhewing him the original 
Order atteſted as aforeſaid, or it. may 
be ſerved by delivering a true Copy 
thereof to his Clerk at his Office; or to 
his Wife, or his Servant, or Child, 
above the Age of ſixteen Years, at his 
dwelling Houſe or Place of Abode. 


As to Contempts for Diſobedience of Ia what Cafes 

an Order, the Party muſt generally be be ſerved. > 
ſerved with the Order, before it can be 
deemed a Contempt for not abeying it : 
But if the Party was actually preſent 
in Court when the Order was pronounc- 
ed, or if he be a Servant or Miniſter 
of the Court, upon whom the Order 
is made, as an Attorney, fc, it may be 
otherwiſe ; becauſe he is ſuppoſed to be 
preſent, and to know what paſſed in 
Court. And if the Fault be againſt a 
ſtanding Order of the Court, there needs 
no Notice of it. Pra. Reg. 102. But 
it is the better Way to ſerve the Order. 


By the Statute roth William 3d. Seſs. A Submiſſion to 
24, 6th. 14th. a Submiſſion to an Award be mdr an Os. 
may be made an Order of this Court, der of Court. 
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on producing to the Court an Afﬀdavit 
of en thereof. 


The Office Fees For every Order, unleſs Cauſe, the 
for congition-! Fee to the Office is as. 6d. and for 
ders, every abſolute Order gs. 6d. unleſs it 
be lang; if it be it is computed by the 
Sheet, and for every Sheet the Officer 


has ſix Pence. 


No Order nan The Officer is not to draw up, ar 


* 


Md vi b 5 
— 'i11 Ace- ſign any Order grounded upon an Affi- 


„ 


vit be filed. davit, unlels it be firſt filed. 


An Attorney An Attorney's Aſſent to an interlocu- 
— — „ tory Order may bind, but not to a Refer- 


interlocui or £ 

Order, hat not ence finally to determine. 1 Ch. Ca. 
to a Reference g ea i de Fett TEE * 
firally to deter- . I 

mine. | 


A Peron maybe If one is brought into Court to an- 
brought aue ſwer the Breach of an Order, if within 


Court to anſwer 


on 1-errogato- the Year, he ſhall anſwer upon Interro- 
- ries 10.1ching the gatories without 4 Bill: But if after the 


Breach of an Or- 


1 Vear a Bill ought to be filed to ſet forth 


the Breach to be the Breach. Danv. 776. I Har. Ch. 
ſet forth by Bill. Pra, 3d. i 8 Dx 


A Miſtakeinthe The Court gave Leave to rectify a 
Title of an ger Miſtake in the Title of an Order, tho": 


amended, tho” K " - 
againſt a Surety. againſt a Surety that gave a Recognt- 

zance to abide the Order of Hearing. 

2. Lern. 376. N Av g 8 I 
If one Party ob⸗ Where one Party obtains an Order, 
tains an Order, * b | ee Ws, 
the other may the other Party may uſe the ſame with⸗ 
rr we . out 


Orders. 66¹ 
* 2 Har , Ch, Pr act 441 ad. 


| © Orders are oſten made by the Cqurt Orders en can- 


— | ere | „„ ſent or Agree- 
on the Agreements. or Conſent of the ment of the Par- 
Parties, or their; Attornies in Court 3 but. ue — 
the Court generally aſks what they are lohnt or Fine 


„% + 5 


Where by an Order of this Court a, Moving tofhew 
Party is to ſhew Cauſe why an Attach- Order — 
ment or other Matters ſhould not be N. ne the 
8 gainſt him, and Tf ſuch mitted the 4 
Order has been irregularly or ſurrepti- en mu 
tiouſly obtained ; in Bck Caſe, he. = Wee 
apply by Counſel to ſet aſide the Order, 
and not to ſhew Cauſe againſt it, for the 
Court will not knowingly ſuffer an im- 
proper Order to ſtand: But if the Par- 
ty comes to ſhew Cauſe, he admits the 
Regularity of the Order, and muſt be 


determined by the Merits of the Cafe, 
In the Caſe of Thomas againſt Place, in Orders how to 


this Court, Michaelmas Term, 17 5 5, there — 2 
being ſeveral Defendants to the Bill, and e Deten-. 
a Commiſſion of Rebellion having iſſued ally on Gain © 
againſt ſome of the Defendants, who fette, Con 
were in; Contempt for not anſwering ; a — the Dee 
Motion was made to ſet aſide the Com- f*24ants only. 
miſſion of Rebellion, for that there was 


os no 


wp nnr — 


Leading Order 
hat. 


Orders. 


no Order to ſupport it, the Parties in 


Contempt being only made Parties to the 
Order, ſo that it was not an Order in 
the Cauſe ; and for this Reaſon, the Com- 
miſſion of Rebellion was ſet aſide, altho” 


it appeared, that the Officer who enters 


the Rules, only makes thoſe Defendants 
in the Rule, againſt whom the Proceſs 
iſſues, and that the Proceſs can only iſ- 
ſue againſt thoſe, and that the Parties to 
the Cauſe are not ſet forth in the Attach- 
ment, and that this was the conſtant 
Courſe : But the Court faid, that this 
was an improper Way of entering the 
Rule, that in the Title of the Cauſe, it 
ought to be againſt the Parties in Con- 
tempt, and others; but in the Body of 
the Rule, the Proceſs ſhould be only 
ordered againſt the Perſons in Con- 


_ tempt. 


— 


— 


Of Leading Orders. 


HEN the Court, upon the Hear- 

ing, doubts of ſome intervening 

Fact material in the Cauſe, which often 
happens, when the Proofs relating to ſuch 
Fact are oppolite and contradictory, or 
uncertain ; or where a Plaintiff goes in- 
to a Court of Equity for Damages which 
are uncertain, and not to be ſettled but 
by a Jury, and the Defendant _— 

| a 


Order, 


Orders, 


and conteſts without demurring ; in ſuch 
and the like Caſes, the Court will di- 
rect an Iſſue at Law to try the Fact, 
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or the Quantum of the Damages as the Qa Danp- 
Caſe is, and this is called a leading“ 


mence forthwith a feigned Action in the 
Pleas Side of this Court, and that the 
Defendant do forthwith appear thereto, 
and plead the general Iſſue, and admit 
of all Matters of form, fo that a Trial 
may be had, by a Jury of the City or 
County, where the Court ſhall direct the 
Trial to be, on the Iſſue expreſſed in 


the Order: And the Sheriff of the Coun- 


ty or City, where the Trial is to be, is 
ordered to return the grand Pannel of 
the Freeholders to the Chief Remem- 
brancer of this Court, who is defired 
to ſtrike a Jury thereout for the Trial 
of the Iſſue, and either Party are to 
be at Liberty to read and give in Evi- 


dence on the Trial, the Depoſition or 


Depoſitions of ſuch Witneſs or Wit- 
neſſes who by reaſon of Death, or any 
other lawful Cauſe, to be made appear 
by Affidavit, cannot attend the Trial. 
And if a ſufficient Number of the Jurors 
ſhall not attend the Trial, the Judge 
before whom the Trial is to be had, is 
by the Order deſired, at the Requeſt of 
either Party, to grant a Tales, and alſo 

to 


And by this leading Order in this Proceedings 
Court, the Plaintiff is ordered to con- 
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Leading Order 
* hat. 


Orders. 


no Order to ſupport it, the Parties in 


Contempt being only made Parties to the 
Order, ſo that it was not an Order in 
the Cauſe; and for this Reaſon, the Com- 
miſſion of Rebellion was ſet aſide, altho” 
it appeared, that the Officer who enters 
the Rules, only makes thoſe Defendants 
in the Rule, againſt whom the Proceſs 
iſſues, and that the Proceſs can only iſ- 
ſue againſt thoſe, and that the Parties to 
the Cauſe are not ſet forth in the Attach- 
ment, and that this was the conſtant 
Courſe : But the Court faid, that this 


was an improper Way of entering the 


Rule, that in the Title of the Cauſe, it 


ought to be againſt the Parties in Con- 


tempt, and others; but in the Body of 
the Rule, the Proceſs ſhould be only 
ordered againſt the Perſons in Con- 


_ tempt. 


— — 


Of Leading Orders. 


HEN the Court, upon the Hear- 
ing, doubts of ſome intervening 
Fact material in the Cauſe, which often 
happens, when the Proofs relating to ſuch 
Fact are oppolite and contradictory, or 
uncertain ; or where a Plaintiff goes in- 
to a Court of Equity for Damages which 
are uncertain, and not to be ſettled but 
by a Jury, and the Defendant 1 
FS a 


Orders, 


and conteſts without demurring ; in ſuch 
and the like Caſes, the Court will di- 
rect an Iſſue at Law to try the Fact, 


or the Quantum of the Damages as the , Danp- 
Caſe is, and this is called a leading“ “. 


Order. 


And by this leading Order in this Proceeding 
Court, the Plaintiff is ordered to com- 


mence forthwith a feigned Action in the 
Pleas Side of this Court, and that: the 
Defendant do forthwith appear thereto, 
and plead the general Iſſue, and admit 
of all Matters of form, ſo that a Trial 
may be had, by a Jury of the City or 
County, where the Court ſhall direct the 
Trial to be, on the Iſſue expreſſed in 
the Order: And the Sheriff ot the Coun- 
ty or City, where the Trial is to be, is 
ordered to return the grand Pannel of 
the Freeholders to the Chief Remem- 
brancer of this Court, who is deſired 
to ſtrike a jury thereout for the Trial 
of the Iſſue; and either Party are to 
be at Liberty to read and give in Evi- 
dence on the Trial, the Depoſition or 
Depoſitions of ſuch Witneſs or Wit- 
neſſes who by reaſon of Death, or any 
other law ful Cauſe, to be made appear 
by Affidavit, cannot attend the Trial. 
And if a ſufficient Number of the Jurors 
ſhall not attend the Trial, the Judge 
before whom the Trial is to be had, is 
by the Order deſired, at the Requeſt of 
either Party, to grant a Tales, and alſo 

| to 
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to certify ſuch Verdict as ſhall be gn 
on the Trial, 


And when this Order is made out, 
it is to be ſerved on the oppoſite Party, 
and ſettled and ſigned i in the ſame man- 
ner as other interlocutory or decretal 
Orders are. See Title Decrees, &c. And 
when it is ſigned, by Counſel, and Attor- 
nies on both Sides, and by the Chief 
Remembrancer ; it is to be brought to the 
Clerk of the Pleas Office of this Court, 
to be entered by him; in a Book which 
is kept for that Purpoſe in his Office; 
and when it is entered there, he i is alſo to 
atteſt it, for which you pay 18. 6d. 
Fees: And it is afterwards to be ſign- 
= by ” Chief Baron, whoſe Fee is 

8. 8 by 


When the leading Order is brought 
to the Clerk of the Pleas Office as afore- 
faid, if the Defendant has appeared, 
the Plaintiff's Attorney may at the ſame 
Time file his Declaration [at the Foot of 
which he is to write, that it is upon a 
leading Order, that no Rules to plead 
may be entered thereon, for, by the Or- 
der, the Defendant is to plead to Iſſue]. 
And let him give the Defendant's Attor- 
ney Notice that the Declaration. is filed, 
and requeſt him to file his Plea forth- 
with ; and when the Plea is filed, he 
may get a ſhort Order drawn up in the 
Chief Remembrancer's Office for the 
Sheriff 


Orders. 


Sheriff to return the grand Panel or 
Book of Freeholders, to the Chief Re- 
membrancer, who in preſence of Attor- 
nies on both Sides, is to take thereout 
the Names of Forty-eight Perſons, from 
which each Attorney ſhall' ſtrike out 
Twelve, and the remaining Twenty-four 
ſhall be certified by the Chief Remem- 
brancer as the Jury to be impannelled 
by the Sheriff to try the Iſſue: But the 
Sheriff generally returns the grand Pa- 
nel without requiring to be ſerved with 
ſuch particular Order, and the Record 
is then to be made up and tried as in 
Caſe of a ſpecial Jury at Common Law. 


If the Attorney for either Party ſhall lbidem. 


neglect to attend the Officer, he may 
after Service of one Summons proceed 
ex Parte, and ſtrike twelve for the At- 
torney, who makes Default. Queer, 


When the Trial is over, the Party Ibidem. 


in whoſe Favour the Verdict is, may get 
a Certificate thereof from the Jadge who 
tried the Cauſe, and upon Motion of 
his Attorney thereon in the Equity Side 
of this Court, an Order is made to con- 
firm the ſame, unleſs Cauſe ; and if no 
Cauſe be ſhewn to the contrary in four 
Days after Service of ſuch Order, then 
the Attorney may, on producing the Or- 
der, an Affidavit of the Service thereof, 
and a Certificate from the Chief Remem- 
brancer of no Cauſe being ſhewn, * 

ak 1 2 
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the laſt Order made abſolute, and may 
at the ſame Time, u Motion, obtain 
another Order that the Cauſe may be ſet 
down to be heard on the Certificate of the 
Verdict and the Merits, which laſt Order 
is to be ſerved upon the oppoſite At- 
torney four Days before the Day a 
pointed for the Hearing, excluſive of 5 
Day on which it is ſerved. 


Ibidem, And upon the Hearing, the Plaintiff 
| is to- produce the Order for Hearing, 
an Affidavit of the Service thereof, the 
Certificate of the Verdict, and the abſo- 
lute Order for confirming it: But the 
Plaintiff need not in this Caſe ſerve a 
Subpana to hear Judgment. 


How to proceed If the Defendant neglects or refuſes 
in Cale daf ac, to appear, or plead in Time, ſo that a 
cles or refuſe to Trial cannot be had purſuant to the 
 2ppear and plead Order, in ſuch Caſe the Plaintiff may 
that a Trial, apply to the Court to have the Order 
nee Tenewed, and another Day appointed 
Order. for Trial, and that the Defendant may 
in a ſhort Day enter an Appearance m 
the Pleas Side of this Court, and may 
alſo plead in a ſhort Day after the Plain- 
tiff hath filed his Declaration, or that 
the Iſſue may be taken as if found againſt 
the Defendant, and the Court will make 
an Order for this Purpoſe : And if the 
Defendant ſhall in either Caſe again 
make Default, upon Certificate thereof, 
and upon Affidavit of the Service of this 


laſt 
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Orders. 


laſt Order, and upon Motion of Coun- 
ſel thereon (without Notice,) the Court 
will make the Order abſolute, and will 
roceed in the Cauſe as if the Iſſue had 
found againſt the Defendant : And 
Note, it is ſaid, that it has been ſome- 
times practiſed to apply for this Order, 
at the ſame Time that the Iſſue is di- 
rected, eſpecially where the Plaintiff has 
Reaſon to apprehend that the Defendant 
is inclined to give Delay, and that it has 
been granted, 


So, if the Plaintiff after the Defen- 
dant has appeared, does not file his De- 
claration in Time, the Court on, Motion 
of the Defendant's Counſel, on Notice 
duly ſerved, and on a Certificate of the 
Defendant's Appearance, will compel the 
Plaintiff to file his Declaration in a rea- 
ſonable Time, fo that the Iſſue may be 
taken as found againſt him. See Arch- 
dalla gainſt Morriſon, Trinity 1752. The 
like in the ſame Cafe, Trinity 1754. 
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And how if the 
Plaintiff delays. 


And if the Declaration be not filed Lide. 


in the Time preſcribed by the Order, 
the Court, on Motion of Counſel (with- 
out Notice) on an Affidavit of the Ser- 
vice of the Order, and a Certificate of no 
Declaration filed, will proceed as if the 
Iſſue had been found againſt the Plain- 
tiff, and make ſuch Order in the Cauſe 
as ſhall ſeem meet, 


— — 
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Ge etve If an Iſſue be directed out of Chancery 
Colts for not go. to be tried, and the Party Plaintiff in the 
a5 Iden dees. Iſſue gives Notice of Trial, and does 
nat countermand it in Time, upon Mo- 
tion, the Court of. Chancery will give 
Coſts, and not put the Defendant to move 
the Court of Law, where the Iſſue is to 


be tried: 2 Williams, 68. 


Court of Chan- So on an Iſſue being directed out of the 

for a ſpecial Ju- Court of Chancery, after ſuch Iſſue made 

Ys "rk up, it is proper to move the Court of 

if requifte, Chancery for a ſpecial Jury, if the Cir- 
cumftances of the Caſe require it, and 
the Court will grant the ſame ; as they 
did in the Caſe: of the Attorney General 
and Snow. 2 Williams, Rep. 27. 


CONT When by an Order of this Court, 

— — cho). Lav" wy hs 
Iſſue, or the like, the Party ſhall have 
his Coſts at Law allowed, as well as his 
Coſts in this Court. 


Where the Court But when this Court can determine 


— — the Matter, it ſhall not be an Handmaid 


ſhall not bean to other Courts, nor beget a Suit to be 
— : elſewhere: And, therefore, where 


other Courts, 
a Trial at Law was preſſed for, whether 
there was a new Publication or not, it 
was ſaid, the Cauſe muſt properly end 
here; and where the Court has a Juriſ- 
diction as to the End, it muſt have like- 


wiſe as to the Means : And if the Court 
is 
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is fully ſatisfied as to the Evidence, they 


will not ſend it to a Trial at Law. Treat. 


of Equ. 131. 
For an Iſſue at Law (as has been ſaid Of the Nature 


before) is a feigned Iſſue in an Action up- —— — 
on the Caſe, directed by the Chancery do be directed. 
for the better informing and guiding the 

Conſcience of the Court: And, there- 

fore, no Iſſue ought to be directed to 


try a Matter fully proved in the Cauſe. 
idem. ; 


So, where the Proof of Deeds is very widem. 
plain, it would be dangerous to direct an 
Iſue to try the Reality of them; neither uu grantes 
is it proper to direct an Iſſue, whether there be a Truſt 
there be a Truſt or not, eſpecially where . 
a Truſt appears by Implication from 
the Nature of the Caſe. Hidem, and 
132. 


And regularly an Iſſue ought not to be Ia what Ci 


directed, to try a Title not alledged in or hould not be 


the Plaintiff's Bill: Yet, if upon the 4reQcd. 
Hearing, a Matter not in Iſſue does ap- 
pear to the Court, which goes to the 
very Right, the Court will ſometimes 
order an Iſſue at Law to try it, and decree 


thereupon. Hidem. 


And Iflues are frequently directed Where Matters 
where Matters of Law are mixed with 9,42 224. 
Matters of Fact; becauſe the Judges can are mixed 
explain to the Jury, what the Law would 


be 
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When an Order 
may be obtain- 
ed for a new 
Tr ia J. 


Rule in Equity, 


that an Heir 


new Trial; yet this ſeldom comes to any 


Orders, 


be if they ſhould find the Facts. bi- 
dem. | 


Although in all Iſſues, directed by the 
Court of Chancery, either Party may ap- 
ply for Leave, and obtain an Order for a 


Thing, unleſs the Judge, before whom 
the Cauſe was tried, certifies his Diſſatis- 
faction of the Verdict, or that it is fit to 
undergo another Trial; there the Party 
ſhall have another Trial, upon Payment 
of the Coſts of the former Trial. 


But ſtill it is taken as a fundamental 


all not be bound Rule in Equity, that the Inheritance of 
Dr i an Heir at Law ſhall not be bound down 


by one fingle Trial : He may have an- 
other Trial for aſking for; but if the ſe- 
cond Verdict goes againſt him, he will 
not be intitled to a third Trial for aſking 
for. And where Verdicts have gone ſe- 
veral Ways, it has always been the Wiſ⸗ 
dom and Policy of the Court, to decree 
according to the Majority of theſe Ver- 
dicts, or elſe there never would be an 
End of the Matter in Queſtion : And 

rhaps it may be better to deny another 
Trial than to have the Parties in an 
eternal Diſpute. 
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Commiſſions of Partition, to 
aſcertain the Bounds of any 
Lands, adjoining to any 
Bog, Moſs, or Lough, &c. 
on the Statute 5 Geo. 2d. 


Ch. 9. 
| woes there are great Tracts 

of unprofitable Bog, and low 
Grounds, over-flown by Rivers, Loughs, 
or the Sea, which might be taken in, 
drained, and improved, if the Property 
thereof was ſettled, and due Encourage- 
ment given thereto. 


It is enacted, by the Statute 5th Geo. Vnproftable 
2d. Ch. 9, where any Perſon ſhall be {{p,noms;. 
ſeized or poſſeſſed of any Lands, adjoin- . 
ing to any Bog, Moſs, or Lough, or to 
Ground 3 the Flux and Reflux of 
the Sea, and ſhall be deſirous to aſcertain 
the Bounds thereof with the Proprietors 
of the other Lands adjoining to, or on 
the other Sides of the ſame, ſuch Perſon 
may exhibit an Exgliſb Petition in the an Bel Pe- 
Court of Chancery, or Exchequer, againſt — 
the Proprietors of the other Part of ſuch © 
Bog, Sc. or of the Lands thereto adja- 
cent, deſiring ſuch Bounds to be aſcer- 
tained; and upon Proof made by Affida- 
vit of ſuch Proprietors, and the Tenant 
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Commiſſions, &C; 


And to be ſerved in Poſſeſſion, being perſonally ſerved 


on all the Per- 
ſons concerned : 


with Copies of ſuch Petition, at leaſt 


And on Afßda- thirty Days before the Time appointed 


vit thereof, a 


Commiſſion to 
iſſue to examine 


Witneſles, 


Fees of the 
Commiſſion. 


The Commiſ- 


ſioners, 


Sc. 


may lay out 
and afcertain 


Drains. 


for hearing thereof, the Court may iſſue 
a Commiſſion to ſeven or more Commiſ- 
ſioners; for which Commiſſion the ſame 
Fees ſhall be paid, as for a Commiſſion 
to examine Witneſſes, requiring ſuch 
Commiſſioners, or any five or more of 
them, by Examination of Witneſſes up- 
on Oath (to be adminiſtred by them) 
and hy the Verdict of twelve Men, to be 
returned, on the Precept of fuch Com- 
miſſioners, by the Sheriff of the County 
where the Lands lie; or if they lie in 
two Counties, then one equal Moiety of 
ſuch Jury to be returned out of each of 
the Counties, by the ſeveral Sheriffs 
thereof, to enquire and aſcertain the 
old Bounds of ſuch Bog, Sc. if there 
be any ſuch; but if no ſuch, then 
to make and aſcertain ſuch reaſonable 
Bounds between the Petitioners and the 
other Proprietors in the Petition, having 
Regard to the Length of the profitable 
Land adjoining to ſuch Bog, Sc. belong- | 
ing to ſuch ſeveral Proprietors, as to 
them, or the major Part of them, ſhall 
ſeem reaſonable. 


Where a Drain is neceſſary to carry 
off the Water from ſuch Bog, Sc. the 
ſaid Commiſſioners, Sc. ſhall lay out 
and aſcertain the ſame, and the Length, 


Breadth, and Depth thereof, and order 
what 


r 
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what Proportion thereof ſhall be made 
by the ſaid ſeveral Proprietors, with Re- 
gard to the Benefit that each of them 
may receive thereby; and the ſaid Com- The Commit. 
miſſioners, c. ſhall return, under their C Rest make 
Hands and Seals, into the Court out Court, of what 
of which ſuch Commiſſion iſſued, what "ene 


they have done by Virtue thereof; where- 


upon the Court may make ſuch Orders And the Court 


for confirming, altering, or amending gert hefe 
ſuch Return, or may ſet aſide the ſame, + "on 
and iſſue a new Commiſſion, as the Court 


ſhall think reaſonable. 


If no Complaint be made to the Court The Time for 
againſt ſuch Return, within thirty Days — fac 
next after filing thereof, if it be filed in Return. 
Term-time, or in the next Term after 
the filing, if filed in the Vacation, from 
thenceforth ſuch Return ſhall ſtand and 
be confirmed; and ſuch Return, fo con- And when con- 
firmed, &c. and any Order thereupon binding to all 
made, ſhall bind all Parties to the ſaid Panties con- 
Proceedings, and all Perſons claiming ' 
or deriving any Eſtate, Sc. in or to the 
ſaid Lands, or any Part thereof, by, 
from, or under them, or either of them. 


Provided no leſs than twenty-fotir No leſ⸗ than 
Men be returned, out of which ſuch e es 


to be returned, 


Jury may be taken, to whom Challenges for the Jury 10 


. . taken there- 
may be taken by the ſaid Parties, as on out; and Chal- 
Trials in Actions at Law. enges may be 

taken. 
0 2 If 
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The Remedy If any of the ſaid Proprietors, after 

"Gor refuſing three Months Notice in Writing given to 

to make his Pro- them, ſhall neglect or refuſe to make his 
portion of the P . f fach Dra; no 

— roportion of ſuch Drain, according to 

ſuch Order, then the other Proprietors 

may make ſuch Drain, and ſue ſuch Pro- 

prietor, neglecting, by Civil Bill, at the 

Aſſizes for the County in which ſuck 

Drain, or any Part thereof, lieth, or at 

the Quarter-Seſſions, if in the County of 

Dublin, for the Sum his Proportion a- 


mounts to. 


What each Pro- Provided no one Proprietor ſhall pay 

prietor is te Fag. more than one Shilling and Six-pence 
for each Perch, containing twenty-one 
Feet in Length, or more than Ten 
Pounds in the whole, towards making 
ſuch Drain, in any one Year. 


The Allow- If any ſuch Proprietors, who ſhall 
ances to be made. make ſuch Drain, or againſt whom an 


to Tenants for 


Life, or Years, ſuch Sum of Money ſhall be recovered, 
Sc. ben unt. as aforeſaid, are only Tenants for Life or 
niltrators, oo Years, ſuch Tenants, after the Determi- 
— nation of their Eſtates, their Executors, 
Drain. Adminiſtrators, and Aſſigns, ſhall hold 
And may hold ſuch Bogs, Sc. until out of the Rents, 
og, Oc. . 

after the Eſtate c. thereof, they are paid the Sums fol- 
rite hn lowing, viz. if ſuch Proprietor, at the 
out, Time of filing the ſaid Return, be poſ- 

ſeſſed of a Term leſs than ſeven Years, 

then until he be paid ſuch Sums as he 

hath expended, or have been recovered 

againſt him as aforeſaid : But if at ſuch 


Time 
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Time he hath ſeven Years, then until he 
receive three Parts in four of ſuch Sums; 
but if he be then a Tenant for one Life, 
or by the Courteſy, or in Dower, or 
have fourteen Years, then until he or ſhe 
receive two Parts in three of ſuch Sums ; 
but if he have then two Lives, or twen- 
ty-one Years, then until he be paid one 
fourth Part of ſuch Sums; but if he hath 
then a Term cf three Lives, or thirty- 
one Years, or any greater or longer 
Eſtate or Term, he ſhall have no Al- 
lowance for ſuch Drain, when ſuch 
Eſtate or Term is determined, 


The Petition is to be drawn up and 
figned by Counſel and Attorney, and to 
be filed in the Chief Remembrancer's 
Office, and then a Motion is to be made 
to the Court by Counſel, on an atteſted 
Copy thereof, and thereupon the Court 
will appoint a Day, and will order the 
ſeveral Proprietors, or Perſons mentioned 
in the Petition, to anſwer the Matter 
thereof in thirty Days after Service of 
the ſaid Order; and the Petition is to be 
ſet forth at large in the Order ; and when 
it has been ſerved in ſuch Manner as is 
directed by the Statute, if none of the 
Parties ſerved ſhall anſwer the ſame, on 
Affidavit of ſuch Service, and a Certifi- 
cate of no Anſwer being filed ; and on 
Counſel's Motion, and proper Notice 
given, the Court will order the Defen- 
dant to return Commiſſioners Names in 

O3 a Week 


The Proceed 


ings to obtain 
the Commiſ- 
ſion. 
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A Day to be ap- 
inted for hear- 
ing the Com- 
miſſion, be- 
tore it is ſerved, 


The Proceeding 
on the Commiſ- 
non. 


Ibidem. 
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a Week after Service of the Order, (and 

if there be ſeveral Defendants, that they 
ſhall join in returning them) or the Of- 
ficer to ſettle them, and a Commiſſion to 
iſſue for that Purpoſe. | 


It was determined in the Court of 
Chancery, in the Caſe of Richardſon 
againſt Browne and others, that a Day 
muſt be appointed for hearing the Peti- 
tion before it is ſerved. 27th Jul, 


1749. 


Then, when the Commiſſion has iſ- 
ſued, the Commiſhoners iſſue a Precept, 
under their Hands and Seals, directed 
to the Sheriff of the County where the 
Lands, Sc. lie, requiring and com- 
manding him to ſummon and give No- 
tice to a ſufficient Number of Free- 
holders of the County, to enquire and 
aſcertain the Mears and * and to 
return the ſame, 


And the Sheriff, on this Precept, is to 


return a Jury of twenty-four good and 


lawful Men of the County, out of which 
the Commiſſioners are to ſwear twelve, 
who are to perambulate the Ground, &c. 
of which the Bounds are to be aſcertain- 
ed; and to hear the Evidence of all 
ſuch Witneſſes, as ſhall be produced on 
the Behalf of either Party; and the 
Verdict to be given by the ſaid Jury un- 
der their Hands and Seals 1s to be an- 


nexed 


— f 
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nexed to the Commiſſion, and the Com- 
miſſioners are to certify the ſame, and 
their Proceedings, under their Hands 
and Seals, 


And the Commiſſion and Verdict, or tbidem. 
Inquiſition annexed thereto, is to be re- 
turned, with the Precept and Certificate, 
to the Court; and then a Motion is to be 
made thereon, by Counſel, to receive 
the Partition purſuant to the Statute, and 
to confirm it, unleſs Cauſe, which the 
Court will order; and all Parties con- 
cerned in Intereſt are to be ſerved with 
this Order: And if no Cauſe be ſhewn 
againſt confirming the Partition, in four 
Days after ſervice of the Order, the 
Court, on Affidavit of the Service of 
the Order, and Certificate of no Cauſe 
ſhewn, will, on Counſel's Motion, con- 
firm the Order. See Ogle againſt the Bi- 
ſhop of Dromore, in this Court, in 17 37 
and 1738. 


If the Parties, ſerved with the Petiti- If the Petition 
on as aforeſaid, or any of them, ſhall an- be anwered, it 
ſwer and conteſt it, the Court will hear cg. 
It as a Cauſe before the Commiſſion iſ- 
ſues, and will make ſuch Order therein, 
as from the Circumſtances of the Caſe 


{hall ſeem fit and convenient. 


O4 The 
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The Form of the PETITION: 


The Form of To the Right Honourable the Chancellor, 
ON NERO Treaſurer, Lord Chief Baron, &c. 


THE Humble Petition of „ of 
„in the County of Eſq; 


Sheweth, 

of by tg by an Act of Parliament made 
in this Kingdom, in the Fifth Year 

of the Reign of his preſent Majeſty, Inti- 
tled, An Act to encourage the Improve. 
ment of barren and waſte Lands, and 
<* Bogs, and planting of Timber Trees,” 
and ſo forth; it is, among other Things, 
Enacted, Sc. (then recite the Purview. 
of the Statute) as by the ſaid Act may 


appear. 


That your Petitioner being ſeized in 
Fee of the Lands of, Sc. ſituate, lying, 


and being in the Lordſhip of 

in the County of and there 
being a large Moſs or Bog, known 
by the Name of Bog, which 


Bog is alſo a Part and Parcel of, Sc. on, 
Sc. [here ſet forth the ſeveral Lands 
which ſurround the Bog, c. and of 
which it is Part and Parcel, with the 
Names of the ſeveral Perſons whoſe El- 
tates of Inheritance, ſuch Lands, Ec. are] 
ſitnate, lying, and being in the faid 
County of a great Part of 

Which 


˙—ꝓ2ꝓ—ñ— —ù: CE as * 
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which ſaid Bog hath Time immemorial 
been in the Poſſeſſion of your Petitioner 
and his Anceſtors, and his and their un- 
der Tenants, and the other Part thereof, 
in the Seizin and Poſſeſſion for many 
Years laſt paſt of the ſaid and 
their ſeveral under Tenants. 


That there had been formerly an an- 
tient Marſh, Mearing, or Drain cut thro 
the ſaid Moſs or Bog, in order to preſerve 
the ſeveral Proprietors of the ſaid ſeveral 
Lands cont:guous to the faid Bog, their 
ſeveral and reſpective Properties and 
Poſſeſſions therein diſtint from each 
other, which was accordingly held and 
enjoyed in Severalty according to the ſaid 
antient Mears and Bounds, until lately, 
the ſaid Drain or Mearing being ſuffered 
to grow up, the Tenants of the ſaid 
and have greatly incroached 
upon your Petitioner and his Tenants, 
their Part of the ſaid Bog or Moſs, and 
have forcibly taken Poſſeſſion of a conſt 
derable Part thereof, 


That your Petitioner had cauſed fre- 
quent Application to be made to the ſaid 
and to have the Mears and 
Bounds of the ſaid Moſs and 
examined into and aſcertained, whil 
ſeveral of the ſaid Inhabitants of the ſaid 
Lands are living, and who only can prove 
the Mears and Bounds thereof, and who 
are now very antient and infirm, all _—_ 
tne 
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the ſaid and have declined 
hitherto to do. 


May it therefore pleaſe your Lord- 
fhips to order a Commiſſion to 
iſſue to proper Commiſſioners, 
directed to Enquire into and aſ- 
certain the antient Mears and 
Bounds of the ſaid Moſs or 
Bog; and if no ſuch antient Mears 
or Bounds ſhall appear, then in 
that Caſe to make and aſcertain 
ſuch reaſonable Mears and Bounds 
between your Petitioners ſaid E(- 
tate and Lands, and thoſe the 
Lands and Eſtate of the ſaid 
and as to the ſaid Commiſſi- 
oners ſhall ſeem meet, purſuant 
to the ſaid before recited Act of 
Parliament. 

And your Petitioner will Pray. 


N. B. If the Petition be to make and 
aſcertain Bounds where no old Bounds 
have been to ſuch Moſs, Bog, &c. in 
ſuch Caſe, the Petitioner muſt ſet forth 
in his Petition how far the profitable Land 
of his Eſtate or Farm extends, by the 
Edge of the ſaid Bog, Sc. and the Re- 
mainder of his Petition is to be framed 
accordingly. | 
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The Form of the Precept. 
County of To wit. 


A. B. HEREAS a Com- 
Plaintiff | miſſion of Parti- 
H. Ld. B. of | tion hath iſſued out of the 
D. R. H. M ? Chancery Side of his Ma- 

L. S. V. | jeſty's Court of Exchequer 
Eſqrs. Defts. j in [reland, and under the 
: Seal thereof in this Cauſe 
directed to us, . J. M. V. J. B. PB. 
ACT. 8. J. &. 7. W. L. KCI 
as Commiſſioners appointed in and by 


the ſaid Commiſſion to aſcertain the 


Mears and Bounds of the Bog and Moſs, 
called the near, &c. in this Coun- 
ty which ſaid Commiſiion bears Teſt 
the Day of and is returnable 
into the ſaid Court of Exchequer in 

next coming. 


We therefore by Force of, and in Obe- 
dience to the faid Commiſſion, do iſ- 
ſue this our Precept, and thereby Charge 
and require you to ſummons, and due 
Notice give to a ſufficient Number of 
Freeholders, good and lawful Men of 
the ſaid County of D. to be on 
the Day of next in the Forenoon, 
at, Sc. to be of the Jury, to enquire of, 
and aſcertain the old Mears and Bounds 
of the ſaid Bog or Moſs, if any ſuch there 
be, and if none appear to them, then to 
lay out and aſcertain ſuch reaſonable 
EY POW Mears 
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| Mears and Bounds between the Plaintiff 
and Defendants, with regard to che Length 
of the profitable Lands adjoining there- 
to, as to the ſaid Commithoners, or the 
major Part of them, ſhall ſeem reaſona- 
ble, where you are to have the Names of 
the ſaid Jury, and the due Return of this 


Precept: Given under our Hands and 
Seals this Day of 


| To E. T. Eſq; Hig 
1 Sheriff of the ſaid 
County of D. 


AN 


| The Charge upon the Enquiry and Verdid. 


County of D. To wit, 


The Names of the Jury Sworn, pur- 
| ſuant to the within Precept. 


F BE - 1 
Plaintiff, 1 2 J. W. BE. H. 
B of B. R 37 N oR P. 
H. M L. [ 4 MS. 10 F G 
S. W. F 
Defendants.] 6 T7. 7. 12 J. M. 


Gentlemen of the Jury, 


The Charge to 1 6 O U are to enquire of, and aſcer- 
N 1 tain the old Mears and Bounds (of 
the within named Moſs or Bog, com- 
monly called the, c.) if any ſuch appear 
ta 
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to you to be; and if none appear to you, 
then you are to make, lay out, and aſ- 
certain ſuch reaſonable Mears and Bounds 
between the within Plaintiff, and the 
within named Defendant; having re- 
gard to the Length of the profitable Lands 
adjoining to ſaid Bog or Moſs, belong- 
ing to the ſaid Plaintiff and ſaid Defen- 
dants, as to you ſhall ſeem meet and rea- 


ſonable. 
The Finding. 


We find the old Drain leading from 
the ſaid Moſs Side by the End of that 
Part thereof called the, &c. in Mr. M's. 
Eſtate, and ſo on from thence to that 
Part of the faid Moſs, where we cauſed 
a Pole and white Flag to be erected there- 
on, where ſome Sods or Turf were cut 
out this Day by our Order, for the bet- 
ter aſcertaining that Part thereof to be 
the antient Marſh, Diviſion, Mear and 
\  Bounding, between the ſeveral Eſtates 
of the ſaid Biſhop of D. and of the ſaid 
R. H. M. and that no other is, or was, 
the old and antient Mears and Bounds 
of the ſaid, Sc. between the ſaid Biſhop 
of D. or his Predeceſſors, Biſhops of D. 
(for the Time being) and the ſaid R. H. 
M. Eſq; and his Predeceſſors. And we 
further find, that from the Part above 
deſcribed, where the Sods or Turf were 
this Day ſo cut, by our Order, in the 


ſaid Moſs, and ſo on in a direct Line, to 
| that 
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that Part in the ſaid Moſs, known by the 
Name of the, Sc. and fo on from thence 
in a direct Line, leading to, c. but to 
terminate at the Verge of the County of 


A. to be the antient and only Mears and 
Bounds between the ſaid Biſhop of D. 


and his Predeceſſors, Biſhops of D. and 


the ſaid A. B. and his Predeceſſors, and 
the above named S. V. Eſq; and his 
Predeceſſors; that, that Mearing and 
Bounding, as laſt above deſcribed, and 
no other is, or was the antient Mears 
and Bounds of the faid, c. between the 
faid Biſhop of D. and his Predeceſſors, 
Bifhops of D. for the Time being : And 
the ſaid A. B. and his Predeceſſors, and 
thoſe under whom he and they derive 
Time out of Mind. 


And we further find and lay out, as a 


reaſonable Mearing and Bounding be- 


tween the ſaid R. H. M. Eſq; and the 
within named S. V. Eſq; (no Proof of 
any antient Mearings appearing to us) 
that from that Part where we cauſed a 
Pole and white Flag to be erected in the 
faid Moſs, in a direct Line, to the ex- 
treme Part of the ſaid 4. B's. Farm, in 
the ſaid Mr. Vg. Eſtate, (being the Marſh 
between the ſaid Mr. B. and the Revd. 
Doctor Fs. Farm, on the Borders of the 
ſaid Moſs) with regard to the Length of 
the profitable Lands adjoining thereto, 
to be a reaſonable Mearing and Bound- 
ing in the ſaid Moſs, between the ſaid 

R. H. M. 
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N. H. M. Eſq; and the faid S. . Eſq; 
their ſeveral Eſtates. 


„„ M6. M8 
EE . M.T. MW, K: 
E 


The Commiſſioner's Certificate of the Execu- 
tion of the Commiſſion. 


To the Right Honourable the Lord Chan- The Commit. 
cellor, Treaſurer, Lord Chief Baron, Certificate; 
&c. 


May it pleaſe your Lordſbips, 


1 N Obedience to his Ma- 
Plaintiff. | jeſty's Commiſſion of 
H. Ld. B. of | Partition to us directed, 
D. R. H. M. and hereunto annexed, we 
and S. W. humbly certify unto your 
Eſqrs. Defts. } Honours that we on the 

Day of, &c. proceeded in the 
Execution of the ſaid Commiſſion, and 
that the High Sheriff of the County of 
D. purſuant to our Precept to him 
for that purpoſe directed, returned 
a Jury of twenty-four good and 
law ful Men of the ſaid County, in order 
to ſettle and aſcertain the Mears and 
Bounds of the Bog or Moſs in the faid 
Commiſſion mentioned, between the 
Plaintiff and Defendants, out of which 
twenty-four, a Jury of twelve good 
and lawful Men were by us duly ſworn, 
who (having perambulated the ſaid Moſs 
or 


Pauper. 
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Paper: 


or Bog, and having heard the Evidence 
of ſeveral Witneſſes produced on the 
behalf of the ſaid ſeveral Parties reſpec- 
tively) returned to us their Verdict, un- 
der their reſpective Hands and Seals, 
which ſaid Verdict we have annexed to 
the ſaid Commiſſion: And we do here- 
by approve of, ratify, and confirm the 
ſaid Verdict, as far as in us lies, in every 
Article and Particular of the ſame. And 
we do hereby certify, that the Mears 
and Bounds of the pA Moſs or Bog, fo 
found by the ſaid Jury, and aſcertained, 
and laid out by their ſaid Verdict, are 
the true, antient, and reaſonable Mears 
and Bounds of the ſaid Moſs or Bog, be- 
tween the Plaintiff and Defendants, re- 
ſpectively. All which we humbly cer- 
tify, this Day, of Se. 


1 
M W. 7 
8 5. 


9 


Pauper. 


= often happens that ſome Perſons 
may have Right to an Eſtate, or other 
Thing, yet not wherewith to proſecute 
that Right, or elſe may be proſecuted, or 
made Parties to a Suit, yet have not 


wherewith to enable them to make either 
a 
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a Defence, or a Diſcovery ; in ſuch Ca- 


ſes this Court will admit ſuch Perſons, 
either to ſue or defend in Forma Pau- 


peris. 
By the fifty ſecond general Rule, he _ RULE. 


that would be admitted in Forma Pau- 10 * — 
is, muſt have a Petition drawn up, 2 

ſetting forth briefly, the Nature and protecting. - 

Subſtance of his Caſe ; the Contents of Ibidem. 

which Petition, he muſt by an Affida- 

vit at the Foot thereof, ſwear to be 

True; and muſt alſo inſert in ſuch AF- 

fidavit, that he is not worth five Founds 

in any worldly Subſtance, (the Matter 

in Diſpute excepted) and that he hath 

not aſſigned over his Effects to any 

Perſon whatſoever, to enable him to 

make ſuch Oath. | 


And when this Affidavit is ſworn, a Ibidem. 
Baron 1s to ſign the Order of Reference, 
to the Counſel mentioned in the Peti-- 
tion, to report whether the Petitioner 
has any juſt Cauſe of Suit; and this 
Order is to be wrote after, or under 
the Affidavit. 


Then the Lawyer is to ſign his Re- idem. 
port underneath the Order, that he hath 
examined and conſidered the Petition, 
and finds that the Petitioner hath good 
Cauſe of Suit, which he certifies to 
the Baron, 


Vol. II. P Then 


688 


Ibm. 


Pauper. 


Then upon Counſel's Motion, on 
behalf of the Petitioner, on the Peti- 
tion, Affidavit, Order, and Certificate, 
the Court will Order the adverſe Par- 
ty to ſhew Cauſe (if any he can in four 
Days after Service of the Order, why 
the Petitioner ſnould not be admitted. 


Then the oppoſite Party is to be 
ſerved with a true Copy of the Peti- 
tion and Affidavit, Order of Reference 
and Certificate, and Order to ſhew 
Cauſe; and upon an Affidavit of ſuch 
Service made and filed, and a Certi- 
ficate from the Chief Remembrancer, 


of no Cauſe being ſhewn, why the Pe- 


Ibidem, 


A Perſon admit- 
ted to defend as 


a Pauper, 


| 


titioner ſhould not be admitted, and 
upon Motion thereon to be made by 
the Attorney for the Petitioner, after 
the ſaid four Days for ſhewing Cauſe are 
expired, the Order will be made abſo- 
lute, and the Pauper admitted. 


The Order to ſhew Cauſe againſt the 
Admittance of the Pauper ſhould be 
perſonally ſerved, if poſſible ; but Ser- 
vice at the Place of the adverſe Par- 
ty's Abode will do, 


And he that defends in Forma Paupe- 
71s is to obſerve the ſame Rules, only in 
this Caſe, the Certificate of the Coun- 
ſel is not neceſlary. 


A 
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A Perſon is not to be admitted a Pau- fenen to be — 
per in more than one Cauſe, without Cauſe, withour 


ſpecial Order of Court. | ſpecial Order, 


By the 74th general Rule, where RULE. | 
a . lues in this Court, and in aer the Be- 
will not refer the Matter in Queſtion, ren hn bone 
after that the Defendant hath anſwered ed, muſt debe, if 
or pleaded ; in ſuch Caſe, the Court, up- jw ear 
on Motion of the Defendant's Attorney, 4;pauper him. 
will give the Pauper four — to ſhew 
Cauſe why he ſhould not refer, and if 
within that Time, he will neither com- 
ply, nor ſhew good Cauſe to the contra 
ry; the Court may diſpauper him, if 
they think fit. . 


After a Pauper is admitted, no Fee, What Fees a 
Profit, or Reward (except Pauper's Fees, 
which are Clerks Fees only). is to be ta- 
ken of the Pauper, by any Counſel or 
Attorney, or any Officer of the Court, 
for the Diſpatch of Buſineſs, whilſt it 
depends in Court, and he continues in 
Forma Pauperis ; nor ſhall any Contract 
or Agreement be made for any Recom- 
pence or Reward afterwards: And if 
any Perſon offending herein ſhall be diſ- 
covered unto the Court, he ſhall un- 
dergo the Diſpleaſure of the Court, and 
ſuch further Puniſhment as the Court 
ſhall inflict: And it any Pauper offend 
herein, he ſhall be di/paupered, and ne- 
ver again be admitted in the fame Suit, 
in Forma Pauperis. See Ord. Ch. 152. 
Sec roth Cha. 1. Se. 2. Ch. 17. 

P 2 But 
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Ididem. But altho' the Officers of the Court 


take no Fees, ſtrictly ſo called, of a Pau- 
per, yet they make him pay for the La- 
bour of Writing, which is after the Rate 
of two Pence per Sheet. 


Fouger felling And if it be made appear to the 

the Benefir of bis Court, that any Pauper has fold, or con- 

Suit, the Cauſe tracted, for the Benefit of his Suit, or 
ariy Part thereof, while the ſame is de- 
propa , ſuch Cauſe ſhall be thence: 
orth wholly diſmiſſed, and never again 
retained. i Har. Cha. Prac. 269. 
3d Edit. 


Pauper may be And as a Party may be admitted in 
rr Forma Pauperis, at any Time pending 
the Court that the Suit, ſo may he be diſpaupered at 
whe, any Time, upon its being made ap- 
pear to the Court, that he is of ſuch 
Ability, that he ought beg, to be in 
Forma Pauperis: And in a Caſe of this 
Nature, where it was ſhewed to the 
Court, that a Pauper was in Poſſeſſion, 
and received the Rents of the Lands 
in Queſtion, the Court ordered him to 
be diſpaupered, tho' the Defendant had 
a Verdict at Law, and might there- 
upon take a Writ of Poſſeſſion, &c. 


Didem. 


But a Pouger But it was determin'd by Lord Chan- 
paupered for a cellor Jocelyn, afterwards Lord Newport, 
ſmall Penſion in the Caſe of Lord Doneraile, againſt 
— hes admait= Lady 
ted, 


-* 
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y Dowager Danergile, Februaty 19, 
1742, that a Penſion of 100l, 1 aun. 
granted by the Crown to a Lady of 
Quality, is no Reaſon to diſpauper her: 
But note, ſne was — a Pauper, 
before the Grant of the Penſion: And 
a Caſe was cited, where a Pauper be- 
ing put upon half Pay, (which was 
but 271. per ann.) was not admitted as 
ſufficient Cauſe to diſpauper him. 


Both Plaintiff and Defendant may be Both Phaiatit 


| admitted in Forma Pauperis, in the (ame — 
Cauſe; but this has been complained of t» fue as Far- 
as an Abuſe, for that it tends much toꝰ 
? the Diſquiet of the Court, and encou- 
; rages the Parties to. be Vexatious. Yet 
t where it is a Matter of Conteſt, and the 
> Matter ſeems dubious, the Court will 
1 admit both Plaintiff and Defendant to 
* tue and defend in Forma Pauperts. 1 
18 Har. Ch. Pract. 268. 3d Edit. 
e 8 | | 
And if a Cauſe inſt a Pau- Paupers not to 
3 be hal nor pay Colts to the Be. Ea Her 
to fendant, but he may be puniſhed per- niſhed, as the 
id ſonally, as the Coürt fhalt think fit, K. hal 
_ yet ſuch Puniſhment 1s very ſeldom in- 
2 flicted. Bidem. And ſee the ſaid Stat. 
10 Cha. 1 Sefs. 2, Cc. 17. 
5 A Perſon by getting himſelf admit- Cannotdiſcha 
= ted a Pauper, cannot Jilcharge . — 


of Coſts he was liable to, precedent to before his Ad- 
dy his Admiſſion, My/eley's Rep. 68. * 
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On a Decree ſr The Plaintiff brought a Bill in 
dict fer dh. Du. Forma Pauperis, and had a Decree to 
ty and Coſts, be recover the Duty with Coſts, and the 
the Colle he hall Maſter taxed Coſts as utual, for Per- 
1 ſons not Paupers: But upon Motion, 
— the Court ordered the Plaintiff and his 
Solicitor to make Oath before a 
Maſter, what they had paid, or were 
to pay, and that to be allowed, but no 
further. Preced. in Ch. 219. Sed quær. 
for this was giving the Defendant, who, 
was not a Pauper, the Benefit of the 
Admiſſion, and of what the Officers of 
the Court and others ſeem rather en- 
titled to. FF 


Plaintiff if poor. Plaintiff allowed to bring a Bill of 
of Review, with- Review, without paying Coſt in the Ori- 
out pay int Colts. ginal Cauſe, he ſwearing he was not 


worth gol. beſides the Matters in Queſ- 


11 ͤ ‚· . 208. 

el In the Caſe of Nugent againſt Nu- 
Forma Pauperirs gent, in Chancery, 11th November 1749, 
Aue, f be the Plaintiff was allowed to ſue in 


Agnuity, if he 8 5 
be notin Receipt Forma Fauperis, altho' it appeared to 
bis Wife hath a the Court, that he had an Annuity of 
Fortune, ite 40l. a Year, a Charge on the Defen- 
or Contrel over dant's Eſtate, and although his Wife 
Its had an Intereſt in ſome Houſes ; but it 

appeated to the Court, 5 the Defen- 


dant's Affidavit, on the Motion to ſhew 


Cauſe againſt the Admiſſion, that he 
had ſtopped the Plaintiff's Rn 
3 ; 5 1 3 4 or 


ot 
e(- 


4.9, 


en- 
Vile 
it it 
fen- 


uity, 
for 


Join 


the Aſſent of both Parties, where they 


Perambularion. 

for ſome Time, to reimburſe himſelf a 
Sum which the Plaintiff had received 
over and above his Annuity, - he having 
been in Receipt of the Rents of the De- 
fendant's Eſtate ; And it having alſo ap- 
peared, that the Wife's Fortune was 
ſettled on herſelf, and that the Huſband, 
the Plaintiff, had no Power to inter: 
meddle therewith. 


„ 
9 7 1 s 1 
44 „ „% - F * 1 * a. 1 ee? 4 9. P 


Perambulation. 


B Y the 78th general Rule, Com- 


miſſions of Perambulation are to 


and Attorney on both Sides, or by Con- 
ſent of the Defendant, or his Attorney 
in Writing, and fo to be ſped purſuant 
to a general Order of Inſtructions of this 


Court, bearing Date the 3d of July, 


1699, a Copy whereof is to iſſue, and 


be affixed to the ſaid Commiſſion as 
thereby is required; but ſuch Commiſ- 
on not to prejudice any other Perſons 
who are not Parties thereto. 
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Pd 
RULE, 
Commiſſion of 
Perambulation, 


iſſue of Courſe, (as heretofore) upon a the Proceedings 
t Bill, to be ſigned by Counſel © mins . 


This Writ ought to be ſued with in what Caſes 


rdſhips, or of- their Towns; then 


they, by Aſſent, m ay ſue this Writ, di- 
Wed unto Commi 


oners appointed to 


a ; 
1 
P 4 mak 


granted, and ge- 


2 in Doubt of the Bounds of their f Pan 


of Parties, 


Wis! 
at 


make the Perambulation, and ſet the 
Bounds and Limits between them in 
Certainty. | 


Commiſion of In Caſes where Commiſſions of Peram- 
ee bulation are requiſite, though the Par- 
bed without ties do not conſent, the Court often de- 
tj nm et Par cree ſeveral Sorts of Comraiſſons; as to 
what Caſes, , diſtinguiſh, 10 divide Lands, to ſeparate 
amet by Oaths of Witneſſes, to view and cer- 
tify Incroachments, to ſurvey and exa- 

mine the Mears and Bounds of Lands; 

in which Case the Surveyor-General is 

uſu+i'y ordered to appoint two indifferent 

Surveyors, who return their Survey, and 

certify "to the Court what they do; 

which Certificate being confirmed, the' 

Cauſe is {ct down thereupon and upon 

the Merits, and the Court do'then de- 

2 according to the Exigency of the 

e. ' . 04 » l 3 . 


May be for a. And in Fitzherbert's Natura Brev. 
verſe Towns, 134 (B) it is ſaid, that a Perambula- 
Connties. tion may he made for diverſe Towns, 

and in diverſe Counties'; and'the Parties 
| = —— ought to come in Perſon into the Chan- 
ö if they cannot, cry, and there acknowledge and grant, 


1 ſhould — that a Perambulation be made between 


. raging them ; and the Acknowledgment ſhall, 
| Dan, . be enrolled, in the Chancery, and there- 


upon the Commiſſion ſhall iſſue forth: 
And if. the Parties cannot 'come' into 
Chancery, then they ought to ſue forth a 
Writ' of Dedimus — directed 
to certain Perſons to take their Acknow- 

ö ledgment, 
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ledgment, and to certify the ſame into 

Chancery, under their Seals, Cc. and \ 
then, upon that Certificate returned into 
Chancery, that Commiſſion or Writ may 
be granted, although the Parties do not 
appear in Perſon in Chancery to pray the 


lame. 


Where the true Mears and Bounds of Sommiſten of 
Lands, between two or more Proprie- een the 
tors, are uncertain and in Diſpute, in Mears and 
ſuch Caſe, any one or more of the Pro- 1212 
prietors may cauſe a Bill to be filed, ceedings thereon, 
againſt the other Proprietor or Proprie- | 
tors, and therein pray for a Commiſſion 
of Perambulation, for tracing and ſet- 
ting forth the true and ancient Mears 
— Bounds of the Lands in Diſpute. 


And the Court, upon the Hearing of dem. 
the Cauſe, will accordingly award a 
Commiſſion of Perambulation, which is 
uſually directed to four Commiſſioners, 
two to be named by the Plaintiff, and 
two more by the Defendant, impower- 
ing them to' enter upon and perambulate 
and trace out the Mears and Bounds 
between the Lands in Diſpute, and alſo 
to examine all' ſuch Witneſſes as ſhall 
be produced” before them, as well on Nt 
Behalf. of the Plaintiff, as of the Defen- 1 
dant. See the Caſe of Sir Peter Leiceſter | 
ift Weldon, in Chancery, Trinity- 

erm, 1741. 5 „ „ i , - il 


4 


The 


anc. + * appoint an able and ſu 
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The ToftruQions for executing the 
Commiſſion of Perambulation, are con- 
tained in the Order or Decree, and alſo 
ſhortly expreſſed in the Commiſſion, to 
which the decretal Order is uſually an- 
nexed. And it is uſually inſerted in the 
If the Parties do Order, that in Caſe the Plaintiff and 
e FA Defendant ſhall not agree in the Nomi- 
. nation of one or more Surveyor or Sur- 
— —— veyors, then the Surve - ry to 
cient Surveyor 
to take the Survey ; and ſometimes it is 
ordered, that he ſhall appoint two Sur- 
veyors ; and it is alſo ſometimes ordered, 
that for the Benefit of all Parties, and 
to prevent any further Diſputes, that the 
Map be lodged in the Surveyor-Gene- 
ral's Office. 


If they do agree, If the Parties do agree in the Nomi- 
« Conſent ne nation of a Surveyor or Surveyors, then 
1 an Agreement or Conſent in Writing, to 
that Purpoſe, is utually entered into be- 

tween the Parties, which may for Safety 

be made a Rule or Order of the Court. 

If they do not agree, then a.ſhort Order 

is to be made out to the Surveyor-Ge- 

neral, who, upon receiving the ſame, 

will nominate and appoint one or more 

able and ſufficient Surveyors, accord- 

ing to the Order. See the Caſe of the 

Executors of Ryan againſt Spaight, in 

this Court, Eafter- Term, 1743. | 


And 


Perambulation, 


And in either Caſe, when the Com- A Certificate of 
the Proceedings 
to be returned by 


their Proceedings in the the Commiſie- 


miſſion is executed, the Commiſſioners 
are to certify 


Premiſſes to the Court, by a Certificate, 


which is to be indorſed on or annexed 
to the Commiſſion, and to be ſigned by 
all the Commiſſioners who attended 
thereon ; and a Survey or Map of the 
Lands is to be returned therewith : The 
Form of which Certificate, I have in- 
ſerted here, as well to ſhew the Method 
of Proceeding upon the Perambulation, 
as the Form of the Certificate. 


To the Right Honourable the Chancellor, 
' Treaſurer, Lord Chief Baron, &c. 


May it pleaſe your Lordſhips, 


P.B. 
Plaintiff. 
3 

Defendant. 


Commiſſion of Pe- 
rambulation, in this Cauſe 
directed to us, J. B. 
„ee 
we. did, on the. © Day of _-, 
by Virtue of the ſaid Commiſſion, en- 
ter into the Lands of S. ard S. in 
the ſaid Commiliion mentioned; and 
having duly ſworn M. G, of, &c. ard 
P. K. cf, Sc. the Witneſſes produced 
for the Plaintiff, as alſo 7. K of, Oc. 
and L. M. of, Sc. the Witneſſes pro- 
duced on the Behalf cf the Defendant; 
and having alſo ſworn R. G. of, ns 
R K * 


ners. 
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URSUANT to a The Pm of 


Perambulation, 


- Surveyor, as a Surveyor, as well on the 


55 of the Plaintiff as on the Defen- 
ant, did proceed to perambulate the 
Mears and Bounds' between the faid 
Lands of & and S. And We, the ſaid 
J. B. J. C. J P and . D. did cauſe 
the ſaid Lands of & and S. to be ſur- 
veyed by the ſaid K. C. and the ſaid 


R. C. did, according to the Mears, 


Metes, a d Bounds, ſhewn and traced 
out by the ſaid M G. and P XK. Wit- 
neſſes produced on Behalf of the Plain- 
tiff, on their Oaths, ſuxvey the faid 
Lands of S. and b. ; and the Mears, 
Metes, and Bounds between the ſaid 
Lands of S. and S. fo ſhewn and traced 
out on Behalf of the Plaintiff; appear 
to us as follows, t wit, We began at 
the Ditch on the Road leading, Se. 
from thence to the Place where, &c. (as 


it was traced) which ſaid Bounds are 


the Bounds claimed by the Plaintiff as 
the ancient Bounds between the ſaid 
Lands of S. and S. And we the faid 
J. B. J. C. J. N and . D. did allo 
cauſe the ſaid Lands of S. and S. to be 
again ſurveyed by the ſaid R. G. accord- 
ing to the Mears, Metes, and Bounds 
claimed by the Defendant, as the Mears, 
Metes, and Bounds between the ſaid 
Lands of S. and $.; and the ſaid R G. 
accardingly did ſurvey the ſame accord- 
ing to the Mears, Metes, and Bounds 
ſhewn and traced out by the ſaid, J. &. 
and L. M. Witneſſes produced on the 
Behalf 
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Behalf of the Defendants on thei 
Oaths; and the Mears, Metes, an 
Bounds between the ſaid Lands of $. 
2 traced out on _ of the De- 
endant appear to us as follows, 10 wit 
We began at the Diteh, Cc. (as it was 
traced) which ſaid Bounds are the 
Bounds claimed by the Defendant as 
the aneient Bounds between the ſaid 
Lands of S. and S. as by a Map of the 
faid Lands, according to the different 
Tracings by the- Plaintiff and Defen- 
dant; and the Depoſitions of the ſaid 
Witneſſes hereunto annexed may ap- 


pear. 
All which we certify, and humbly 


ſubmit to your Eordſhips this 
Day of „Ee. 
£ B. 
4 th 
. B. 
7. P. 


"And this Certificate is to be returned —— 
with the Commiſſion, Depoſitions, and urs ig 
the Survey or Map of the Land, in like 

Manner as other Commiſſions and De- 

poſitions are returned; and a Duplicate 

of the Map is to be alſo lodged in the 
Surveyor-General's Office. 


And when the Certificate is thus an- 
nexed to the Commiiſion, the Com- 
miſſioners 


— 
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miſſioners are to indorſe upon the Com- 
miſſion the following Return: 


The Return to The Execution of the within Com- 
On miſſion appears by the Depoſi- 


tions, Certificate, Map, and Sur- 
vey hereunto annexed. 


The Hearing oa When the Commiſſion, Sc. are ſo 
Re Cauſe on returned as aforeſaid, and filed, then 
Commiſion Publication is to paſs, and the Cauſe to 
be ſet down in the uſual Manner; and 
the Court will decree according to the 
Merits, and afcertain the Bounds, and 


will grant an Injunction, or ſuch other 


Proceſs as ſhall be neceſſary for the Ex- | 


ecution thereof; but if there be a Con- 
trariety or Uncertainty in the Evidence, 
they will direct an Iſſue at Law. So or- 
dered in the aforeſaid Caſe of Sir Pier 
Leicefler againſt Weldon, in the Court o 
Chancery. 


A Commiſion So likewiſe, where a Bill is filed for a 


of Peri1mbulation 


for a Partition of Partition of Lands, the Court upon the 
1.2 Teck and Hearing will award a Commiſſion of 
the Proceedings Perambulation, directed to certain Com- 
TR miſſioners as aforeſaid, impowering them 


to enter upon and perambulate the 


Lands where the Partition is to be made, 


and 


” WT 7 SY FP or POE OS IE 


Neun 


and to divide, diſtinguiſh, ſeparate, and 
make an equal Partition thereof, by di- 
ſtint Mears and Bounds, to and among 
the Parties to the Suit. See the Caſe of 
Smith and Fuller, in this Court, Hillary* 
Term, 1742. | 75 


And the Form of the Certificate in 
this Caſe, which may either be annexed 
to or indorſed thereon, is as follows: 


E the Commiſſioners for the pom cf the 


Plaintiff and Defendant, in the 


Certificate in- 
dorſed on the 


within Writ named, have this Day, Commiften. 


that is to ſay, the Day of g 
entered upon and perambulated the 
Town and Lands of C. in the ſaid Writ 
mentioned, and have divided, diſtin- 
guiſhed, ſeparated, and made an equal 
Partition of the ſaid Lands and Pre- 
miſſes, by diſtinct Mears and Bounds, 
to and among the Plaintiff and Defen- 
dant, that is to ſay, one equal Moiety or 
Half Part of the faid Lands and 
Premiſſes, with Regard to Quantity, 
Quality, and Value, being arable Land, 
Paſture and Mountain, to the Defen- 
dant J. F. containing ninety-ſeven Acres, 


as appears by a Map hereunto annexed, . 
being the South Point of the faid Lands, 
as appears by the ſaid Map; and one 


Hundred Acres of arable Land, Paſture 
and Mountain, unto the Plaintiff J. S. 
being the other equal half Moiety, 
or half Part, with Regard to Quantity, 
Quality, and Value, lying in the 1 

ont 


— — 
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Point of ſaid Lands, as appears by the 
ſaid annexed Map; to be held by them 
and their Heirs in Severalty, from the 
other. equal Moiety or half Part of the 
ſaid Premiſſes, according to their reſpec- 
tive Rights: All which we humbly cer- 
tify, under our Hands and Seals reſpec- 
tively, the Day and Year above written. 
G. N. (Seal) 
F. 8. (Seal) 
S. L. (Seal) 
S. G. (Seal) 


In this Caſe And the Map of the Land is. to be re- 
— turned with the Commiſſion, Certificate 
Hearing, bve and Decree ; and in this Caſe there is to 
the Court will be no further Hearing, but a Motion is 


enion if they le to be made, which may be made either b 


pa andifn? Counſelor Attorney, chat the Partition ſo 


ſufficient Cauſe 
be dan tothe made, putſuant to the Decree; may be 


confirmed, unleſs Cauſe, which the Court 
will order; and if no Cauſe be fhewn, 
in four Days after Service of the Order, 
why the Partition ſhould not be confirm- 
ed, the Court, upon Affidavit of the 
Service of the Order, a Certificate from 
the Chief Remembrancer of no Cauſe 
being ſhewn againſt confirming the 
rtition ; and upon an Attorney's Mo- 
thereon, will confirm the Partition 
utely. See the aforeſaid Caſe of 
Wich and Fuller, Eaſter-Term, 1743. 


Plead- 


P teadings, 5 
A PLEADING in the common Ac- Pledings what, 


ceptation, is the Saying of the gas e ſeveral 
Parties Plaintiffs and Defendants, or the — 
Matters inſiſted upon by each of them, — and Ate 
in the progreſs of the Cauſe ; which be- 

ing ingroſſed on Parchment, and ſigned 

by the Counſel and Attorney in the 

Cauſe, for either Party (and ſworn if an 

Anſwer or Plea) is called a Pleading, 

and are as follow, to wit, 


i ABill. The Plaintiff's Pleading. 
2 Anſwer, The Defendant's Pleading; 
3 Plea, The Defendant's Pleading. 
4 Demurrer. The Defendant's Pleading. 
5 Replication. The Plaintiff's Pleading. 

6 Rejoinder, The Defendant's Pleading. 


Which before-mentioned Pleadings, 

are the Ground and Foundation of all 
Cauſes before they come to be heard in 
Court. | 


And Note, by the 8 fſt general Rule; wit. 
no Anſwer Nall be n be filed, 2 
unleſs it ſhall appear in the Office that until the former 
a Copy of the Bill hath been taken out; es ea 
and no Replication, unleſs in like Man- 
ner a Copy of the Anſwer hath been 
taken out; and this Rule is obſerved 

| Vol. II. Q in 
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RULE. 
Pleadings what 
to contain, and 
how to be pre- 


3 
ney. 4 5 


Impertinencies 
in Pleadings, 
what, 


Pleadings. 
71 filing of all Pleadings after the 
ill. 


. 
„ 


By the 19th genera! Rule, pars, 
Counſel is to be careful, that Bills, An- 
ſwer 85 Exceptions, Interrogatories, and 
other Pleadings, do not contain need - 
leſs Repetitions of Deeds, Writings or 


Records, in bhec 4 but only the 


Effect and Subſtance thereof, and that 
which is pertinent and material to be 
fer down, | 


As to Tmpertinencies, Pleadings are 
faid to be impertinent, when the 
are ſtuff d with long Recitals, or with 
long Digreſſions of Matters of Tach 
which ate altogether unneceſſary, and 
totally immaterial to the Point in Qyef- 
tion; as Where a Man ſets forth a Deed 
(the Subſtance or Material Parts of which 
are only prayed to be ſer forth) in hec 
Verba, where he ſtaffs his Anſwer with 
long Recitals, which are nothing to the 
Purpoſe; as if in a Bill af Revivor, the 
Party ſets forth in hc Verba, not only 
the Original Bill and Anſwer, but the 
whole Proceedings in the Cauſe ; where- 
as all theſe being Matters of Recard, 
and for which the Party hath once paid 
for Copies, he ought not to pay over 
again. Beſides there, is no Qccaſion to 
fer them forth over again in hc Verba, 
or to make an unneceſfary Repetition 
thereof; fo that if no new Matter ariſes 


by 


| Pleadings. 
by the Abstement, it is dufficient to 
conciſe 


ſet them forth, in this ſhort con 
Manner, to wit, 


That your Orator, in or about 
* ſuch a Term, exhibited his origi- 


„ nal Bill of Complaint, in this Ho- 


<* nourable Court, againſt ſuch and 
* ſuch Perſons, to be relieved, touch- 
* jng certain Matters and Things there- 
in contained; as by the ſaid Bill du- 
e ly filed, and remaining of Record in 
this Honourable Court, appears (car- 
ry it no, further). That the Defen- 
« dant, ſuch a Day, put in his Anſwer, 
as by the ſaid Anſwer remaining 
* of Record, may alſo appear : That 
.** Witneſſes being examined, Publica- 
tion paſſed, and the Cauſe being at 
-* Iſſue; came on to be heard ſuch a 
* Day, when it was ordered and de- 
i creed ſo and ſo: And here are taken 
in the Words of the ordering Fart of 
the Decree very — and no more 
than what is material to the Revi- 
vor, Sc. RP e 


But note, if any new. Matter hath 
ariſen by the Abatement, which makes 
it neceſſary to add a new Charge, that 
may be inſerted in the Bill of Revi- 
vor; as the Plaintiff may pray a Diſco- 
very of Aſſets in the Hands of an 
Heir, or Executor, and a Subpæna to 
revive and anſwer; in which Caſe the 

Q2 ' Detendant 


The Method of 
drawing a Bill of 


Revivor, 


Wider: 


06 ; Pleadings; 
Defendant muſt anſwer thereto, and tlie 
Court will then, upon an Attorney's 
Motion, order the Cauſe to ſtand re- 


vived. 


RULE. And by the aforeſaid Tenth general 


A Rule, pars, all Pleadings are to be ſign- 


Counſel, and At- ed by Counſel, allowed to Practice, 


de. With his own Hand, being firſt peruſed 


by him in the Paper Draught, before it 
be engroſſed, and the Pleading to be 
fairly engroſſed without Razures, Blot- 
tings, or Interlineations, and to be fign- 
ed by the Attorney in the Cauſe. 


A Pleading fign- In the Caſe of Mogan againſt Jones, 
ed by an 2g in this Court, 31ſt May, 1731, an An- 
'owedhere, ſwer and Plea fworn before Lord Bur- 
lington the Treaſurer, and ſigned by 
Mr. Newman, an Enpliſh Barriſter, was 
brought over here ſealed, and an Af- 
fidavit made, that it was not opened, 
or altered, and the Anſwer was filed; 
but upon Motion of the Plaintiff's 
Counſet, it was ordered, that the An- 
ſwer and Plea ſhould not be accep- 
ted of, in regard they were not ſign- 
ed by a Connfel, allowed to practice 


here, purſuant to the Order, 


RULE. By the 88th general Rule, no 
No Perſonto Perſon to counterfeit the Hand-Wri- 
Hand Writing of ting of any Counſel,” to any Bill, An- 
any rant ſwer, Plea, Demurrer, Exceptions, or 
— —ͤ—— Interrogatories, without Authority from 
for ſo doing ſuch Counſel, by the Paper ä 

uc 


Phadings. 


ch Bill, Sc. or other Warrant, in 
Vriting, from him; and any Perſon 


acting contrary to this Rule (unleſs : 
the Counſel will come to the Bar and 


acknowledge that his Hand was ſo put 
by his Conſent) to be committed, and 


* 
2 


ſuch Bill to be diſmiſſed with Coſts; 
and ſuch Plea or Demurrer ta he over- 


ruled with Coſts, and the Anſwer to 
remain on the File, and Defendant to 
anſwer over with Coſts, at the Election 
af the Plaintiff, and not qtherwiſe; and 


ſuch Interrogatories ta be referred to 


one of the Barons of the Court: And 
ſhould any of them be found to be 
leading, the Depoſitions of ſuch Inter- 


rogatories to be r according to. 


a former Rule, 
tories. are not leading, then the Party 
ſa counterfeiting the Name of the'Coun- 


if the Interroga- 


1, to be committed as aforeſaid; and 


further to give ſuch Amends to the 
Counſel, as the Court ſhall think fit, 


By. the 2oth general Rule, if any 


Pleading ſhall contain any ſcanda- 
lous Matter, and upon Reference and 
Report ſhall ſo appear, both the Parties 
and Counſel, - on whoſe Side, and under 
. whoſe Hand: ung it paſſeth, ſhall 
pay good Coſt to; the Party injured ; 
and ſuch Counſel ſhall receive the Re- 
po of the Court, and the Crime will 

adjudged more. groſs, if it ſhall ap- 
ear that ſuch Pleading paſſed under 
is Hand without a deliberate —_— 


RULE. 
Pleadings, if ſcan · 
dalous, good 
Coſts ſhall he 


paid to the inju« 
red Party. ** 


, > 


— — — — OO U —— — 
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On a ſcandalous 
Anſwer, Defen+ 
dant ordered to 


pay Plaintiff ioo 


Pleadings, 
A Diefetidaiit was dadere to pay the 


Plaintiff One Hundred Pounds, for put- 


ting in a ſcandalous Anſwer. 2 Cha. 
Rep. 386. See Bunb. Rep. 


Theconftrudtion But as to Scandals, chere are many 


of Scandal in | 


Pleadingy, | 


Caſes, where tho the Words of the 
Pleading appear to be very ſcandalbtie, 
and highly reflefting upon the Party, 
yet where the ſcandalous Matter is 4 
neceſſary Part of the Cauſe, and mate- 
rial to the” Caſe or Defende of either 
Par arty, or tends to a Difcovety of the 
yery Point in Queſtion, che Court will 
0 dh ider it as ſcandalbus. And if 

Matter be charged in 4 Bill, the 

A e the Defendarit to an- 
Wer it, ally, * if the Plaintiff. 
offers by bi Bll to Fore it. See the 
Caſe 175 an agaiti Glen, in Chat: 
cry, Trin Term, 1747. 


But where the Scandal is altogether 
arm A and Abreden. to the Point 


in Qneſt ion, and no way relates to the 
k of the. * 


uſe; hut is done meer- 
ly oiit of Pique and Malice; or if the 
ee it ſhall by His" Anfivet deny 
e Fact, and that it ſhall not be ſuf⸗ 
ficictitly ſüß ported the Plaintiff's 
Proof ; in eittier of theſt id Caſt bp- 
on flis Barbfi's Report; the Scandal ſhall 
be explinged, and the Court will give 
the ket -olts for this Vexhtion ; und 
pehetally 


Pak 


generally the Party jnjured ſhall have 
I Coſts, and ſemetimes exemplary 
Coſts are awarded, according to the 
Circumſtanees of the Cf. 


After an Anſwer is come in, it is tog Bill m 


late to refer the Bill for Impertinence, 


70 


ay be re · 
25 Scan- 
dal after anſwer, 


but never too late to refer it for Scan- but nor for hea 


dal. Bunbury's Rep. 53. 304. end. st, 


909th againſt Aſtley v. 
r eee, 8⁰ 


9 Ay ny 
which appe: s let than us, 
4 to ſcandalous Pleadings. 82 been al- 
ways the Practice; not to refer a Bill for Imperti- 
nence after an Anſwer, in regard the Defendanr, 
by ſudmitting to atſwer. waives the Imyertingrce, 
do it was a ſtanding Rule of Courts of Equi Fun- 
til altered by Lord Chancellor King, in Michael. 
ut, 1725. 2 William, tz, 313, That a Bill 
might be referred for 8 |, not only after n- 
ſwer, but after Hearing, and even by a third Per: 
ſon, not a Party to the Suit, as Courts are 5 
hed to keep their Records clean, and without Dirt 
or Scandal a g thereon, And on alter- 
ing the old Rule, his Lordſhip ſaia, that in the 
Reafon of the Thing, the Rule ought not to be as 
it was; for when the endant has fubmirted te 
anſwer the Bill, why ſhould he after that procure 
the Bill to be altered, and by that Means be made 
a new Bill? Beſides, it occaſioned gre deldys ; 
tho" it was obj by Countel, that it was an Ar- 
Fa e the Defendant did not move to refer the 
ill for Delay, when he firſt anſwered the Bill be- 
fore lie referred it for Scandal,” But as this Dextrmi- 
nation in Bunbury's Reports, is the lateſt I have met 
with, I have ventured to fet it down as the proper 
Practiee in this Caſe, and as it would be very hard, 
that a Matter of falſe Scandal ſhould remain againſt 
a Man recorded for ever. It is well worth while 
to read the Regifter's Notes of the Arguments in 
the aforeſaid Caſe af Crofton and Crofton, in Chan- 
cery, as no Caſe was ever better debated, 


* 


9 tt Gt I 


— 
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So it is with an 9 21 an Order. to 1 an An- 


Anſwer, after 

referred for In- {wer for Inſufficiency, it cannot be re- 

futicicacy. ferred for Impertinence, yet it may for 
Scandal. 2 Williams, 312. 21 


againſt Burgeſs. 


Nodemurringte The Defendant 3 to part of 
tr inthe Bl Mat the Bill, being a Matter ſcandalous, 
- a" that it ought not to be anſwered 
unto, . but this held not the regular 

Courſe, 1 Vern. 105. 15 


— 4 — If the Plaintiff refers the Anſwet for 
not ſcandalous or Scandal and Impertinence, and the Ma- 
— # ſter finds the Anſwer neither fcanda- 
cepts to the Re- lous nor impertinent, the Plaintiff on 
en ede excepting to the Maſter's Report, muſt 
wherem it is in his Exceptions ſew wherein, in what 
— Line or Page, and how far the An. 
wer is ſcandalous or impertinent, in 
order that ſuch Part of the Anſwer may 

be expunged by the Maſter; and it is 

not ſufficient in the Exceptions, to ſay 

in general, that the Anſwer is ſcanda- 


Jous and Impertinent, * 2 Williams, 181. 


As alſo where it Tt ſeems to be a ſtronger Caſe, where 
= mpc3r55og Exceptions are taken 7 an Anſwer for 
Inſufficiency, and' the Maſter reports it 
ſufficient, that the Plaintiff in' his Ex- 
ceptions to the Maſter's Report, ſhould 
ſhew wherein the Anſwer is inſufficient. 


Jbidem, . EN EURO 
Alſo, 
6.4 <5 
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Alſo, if a Bill or Anſwer be refer- — 1 
ed for Scandal, and reported by a the Scandal is 
aſter to be ſcandalous; if the Maſter He either 
as once expunged this Scandal, the ſwer. 
Party cannot then except to the Re- 
port, becauſe, when the Scandal is ex- 
punged, it cannot then be made ap- 
pear to the Court, what the Scandal 
was, and it was the Party's own fault, 
that he did not except to the Report 
ſooner. Bidem 182. * 


It was determined in the Caſe of 822 of 
Fudkins againſt Hickie, in this Court, Prolixicy: andIm- 
5th February, 1757; That where Rn the 
Pleadings are referred to a Baron for conver * 
Prolixity and Impertinence, the Baron (007. ve or be nat 
is only to conſider, whether they be, or ſubje Matter. 
be not, pertinent to the ſubject Mat- 
ter of the Pleading. And in the ſame 
Caſe, the following Doubts aroſe : Whe- 
ther the Baron is to expunge the Part 
which he conceives to be prolix and 
impertinent, which was urged to have 
been formerly the Practice. But Lord 
Chief Baron ſaid, that would be ta- 
king upon him to judge of the Me- 
rits of the Cauſe. Another Queſtion 
was, whether the Baron was on the 
firſt Reference, to point out in what 
articulars the Pleading was prolix and 
impertinent, or only generally to re- 
port it prolix and impertinent, and to 
2 out the Particulars on the Refe- 

. * rence; 


„„ 


N 


2 CI? 
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rence 3 but the Court id, that if the 
Pleading was "on it might be an end- 
leſs Work for the Baron to point out the 
Prolixity and Impertinence; and if he 
would not do f6, the labouring Oar 
would be thrown on the Court; how- 
ever the Court feemed inclined to take 
it upon them ; but it was agreed by the 
Par'ies, that the Defendaht ſhould an- 
ſu er as he may, and the Matter in De- 
bate 10 ſtand over. 


No Objetion to In the Caſe. of Lord Howth againſt 

— 7 — 1 in the Court of Chancery, Hilla- 
dal, Prolixity, * fy Vacati n, 1759, the Plaintiff having 

a: Imperce  Excepted to the Defendant's Anſwer, for 

. 8 ortnels and Inſufficiency, and the De- 

| fe: dant having allowed the Exceptions, 

the Plaintiff then obtained an Order fot 

referring the Anſwer, for Scandal, Pro- 

lixity, and Impertinence; and the Maſ- 

ter having repotted the Anſwer neither 

ſcandalous, prolix, nor impertinent, the 

Pluinriff excepted to the Report. On 

th. Hearing on the Report and Excep- 

tions, it was urged by Counſel for the 
T'-tendafit, that after excepting to the 

Anſwer for Inſufficiency, the Plaintiff 

could not refer for Scandal, Prolixity, 

and Iinpertinence“; but the Court 

Sig would 


The Reaſons mentioned by the Defendant's 
Counſel were, that by the Phaintiff's referring for 
| Inſufficiency, he had waived the Prolixity and Im- 
pertinence ; that he might have firſt referred * 
x jar ans oak oc: 17 wack 
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would not enter into this Matter, the 

Defendant not having before complained 

of the Order. It was then urged; that 

the Scandal im the Anſwer (if it was Scan- The Plaintif 
dal) was an Impiitation ow one of the De- ande an 
fendants of the Cauſe, and not any Irnpu- 8 
tation o the Plaintiff; but Lord Chan- ma, 5 nem 
Senor faid, that this ObjeQion was of no gast in 
Weight, for Courts are to take Cafe, that thc Plaidt. 
no Scahdat ſhalt appear upon the Face of” ß 
their Pleadings, and declared the Anſwer 

ſcandalous. | | 


— „ 


Privilege of Parl iament. 


4 


D he Privilegs of every Patliametit and ant d Ja- 
great Council of this Land of Ireland is, ment, ac to Suits, 


BY Hat. 2d. Edi. ath. Ch. t. Wheredg The Privilege of 


„ Oe. is foriy Days 
that before and torty 
Days after the 


ſuer for Profixity and Tinpettinerice, and would Pane 
not thereby be precluded from referring it after- | 
wards for Inſufficiency ; for, that an Anſwer may 

Fontan a great deal of Protixity and Impertinence, 

and at the ſame Time be extremely inſafficient. 


Bat if 4 Plaintiff could not refer an Abſwer for 
** 1am after he had referred it for Scandal 
r Impefttinence, as ſome have thought (for that 
by ſo referring it, he had admitted it to be an 
Knſwet, though a ſcandalbiis or imfpertificht one, 
whereas ah inſufficient Aniwer is as no Anſwer) nor 
oF it for Impettinence, after he had referred it 
of Inſufficiency, there might in the firſt Caſe be a 
perfect Failure of Jaſtice, and in the other, a De- 
fendant may, 4t his Pleaſure, cauſe an unneceſlary 
Expence and Trouble to a Plaintiff, 


— 
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Explanation of 
the Words, in 
the above Act, 
After the Parka- 


ment i finyhed, 


Defendant in 
Auter Droit not 


privileged. 


Privilege of Parkament. 


that no Miniſter of the ſaid Parliament, 
coming or going to the ſaid Parliament, 
during forty Days before and forty Days 
after the Parliament is finiſhed, ſhould be 
impleaded nor troubled by no mean. It 
is alſo enacted, that every Miniſter, as 
well Lords, Proctors, and Commons, 
be diſcharged and quitted of all Actions, 


had or moved againſt any of them 


during the Time aforeſaid ; and this to 
endure for ever, 


But great Doubts having ariſen 
the aforeſaid Statute, what ſhall 4 
— or meant 4 the ſaid Words, 


"4 


And 4 by Sect. 6th, no Peer, Lord of 
Parliament, or Member. of the Houſe 
of Commons, who ſhall be. a Truſtee, 
Guardian, Executor, or. Adminiſtrator, 
ſhall have any Benefit or Privilege of 
Parliament, in any Suit which ſhall be 
proſecuted againſt them, as. Truſtee, 
Guardian, Executor, or Adminiſtrator, 
in any Court of Law or Equity, or in 
any Eccleſiaſtical or other Court, 2 

| 57 


Privilege in Parliament. 


By 1ſt Geo. 2d. Ch. 8, Suits may be 
commenced and proſecuted in this Court 
againſt any Lord of Parliament, or Mem- 
ber of the Houſe of Commons, or againſt 


their or any of their menial or other. 


Servants, or any other Perſon intitled to 
the Privilege of Parliament, at any 
Time after fourteen Days next following 
the Diſſolution or Prorogation of any 
Parliament, until fourteen Days imme- 
diately before a new Parliament ſhall 
meet, or the ſame be re-afſembled ; and 
the ſaid Court may, at any Time after 
fourteen Days next following ſuch Diſſo- 
lution or Prorogation, and until fourteen 
Days before a new Parliament ſhall meet, 
or the ſame be re-afſembled, proceed to 
Fu Judgment, and make final Orders, 

rees and Sentences, and award Exe- 
cution thereupon *. 


But the Perſon of any Member of the 
Houſe of Commons, or other Perſon in- 
titled to Privileges, 1s not to be — 

| or 


* So that if a Copy of the Bill be ſerved on a 
Lord, or Commoner, the Plaintiff may, at the 
Expiration of the fourteen Days, mentioned in the 
fad Statute, 1 Geo. 2d. Ch. 8, proceed in his Cauſe, 
otherwiſe he cannot proceed until after the Expira- 
tion of the forty Days, mentioned in the aforeſaid 
Statute, zd Edw. 4. Ch. 1.— But note, if the 
Copy of the Bill be ſerved at any Time pending 
the Suit, it will entitle the Plaintiff to proceed after 
the ſaid fourteen Days are expired; and the Copy of 
the Bill is to be figned by the Attorney for the 
Plaintiff, 
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Privi limi- 
ted to teen 
Days. 


For the Perſon 
forty Days, 


If a Copy of the 
Bill be ſerved at 
any Time pend- 
ing the Suit, the 
Plaintiff may 
proceed againſt 

a Lord, or Com- 
moner, at the 
Times mention- 
ed in Stat. 1 Gee. 
2d. Ch. 8. 


716 Privilege of Parliamemt. 
for the Space of forty Days before the 
Beginning or Meeting of any Parliament, 
or for forty Days after Prorogation or 
Diſſolution of this, or any other Patlia- 
ment. 


But a Perm And any Perſon, having Cauſe of 
Bil, aud pee Suit or Complaint, may, in the Times 
on Proceſs toa Afoteſaid, exhibit any Bill or Complaint, 
Sequeſtration Againſt any Lord of Parliament, or 
Gaite, Member, or other Þerſanintitled to the 
Privilege of iPazliament, in the Chancery, 

or Exchequer, and tiay proceed by a 

Wetter or Suſpæna, às is uſual; and upon 

leaving a Copy of the Bill with the 
Defendant, or.at his Houſe, or Lodging, 

or laſt Place of Abode; may proceed 
thereupon; and for Want of Appear- 

ance, or Anfwer, or for Non-perform- 

ance of any Order, or Decree, or for 

Breach thereof, may ſequeſter the real 

and perſonal Eſtate of tlie Party, as is 


The Petſon pris uſed, where the Defendant is a Peer; 


br. but ſhall not arreſt or impriſon the Body 
of any Knight, Citizen, or Burgeſs, or 
other privileged Perſon, during forty 
Days immediately before the Beginning 
or Meeting of any Parliament, or during 
forty Days immediately after the Proro- 
gation or Diſſolution of this or any other 
Parliament. See Letters Miſſie. 


Svits not barred And where any Plaintiff :ſhall, by 
or diſcontiaues,. Reaſon or Occaſion of Privilege of Par 
Paliament. liament, be ſtayed or preverited from 
| -prolecuupg any Suit by him ne 


J 


b Riſing of the Parliament, be at Liberty 
f to proceed to Judgment and Executi- 
on, 
1 And by the ſaid Statute, No Action, The Kiag's _ 
n Suit, Proceſs, Order, Judgment, De- ed, ot ore 
- cree, or Proceeding in Law, or Equity, his Perſon, forty 
'* againſt the King's immediate Debtor, Bu. 
N for the recovery of any Debt or Duty, 
due unto His Majeſty, or againſt any 
- Accountant unto His Majeſty, his Heirs, 
as or Succeſſors, for any Part of their Re- 
al venues, or other immediate Debt, or 
Duty, or the Execution of any ſuch 
= Proceſs, or Proceedings, ſhall be im- 
1 ched or delayed by Privilege of Par- 
* iament; yet, ſo that the Perſons of 
Wy = ſuch Debtor, or Accountant being 
Y a Peer of this Realm, or Lord of Par- 
ny liament, ſhall not be liable to be arreſt- 
ing ed, or impriſoned upon any ſuch Suit, 
ring Order, Judgment, Decree, Proceſs, or 
oro. 1 Proceeding; or, being a Member of 
«het the Houſe of Commans, ſhall not du- 
| ring the Space of forty Days before the 
Beginning, or Meeting of any Parlia- 
went, or during the like ſpace, after the 
pa: Prorogation, or Diſſolution of any Par- 
| liament, be arreſted, or impriſoned up- 


Privilege of Parliament. 
ced, ſuch Plaintiff ſhall not be barred 
by any Statute of Limitation, or non- 
ſuited, diſmiſſed, nor his Suit diſeonti- 
nued, for Want of Proſecution of the 
Suit by him begun, but ſhall from Time 
to Time, after fourteen Days from the 


on any ſuch Order, Sc. n 
Y 
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7¹8 Privilege of Parliament, 


Privilege of Par- By Stat. 11. Geo. 2. ch. 5. Sea. f. 
kament notto Tt-ſhall be lawful, during the continu- 
5 in Courts of anee of the Privilege of Parliament, to 
GPs file any original Bill in any Court of 
Equity, or to ſue out any original Writ, 
without further proeeeding on ſuch Bill, 
or Writ, againſt any Perſons intitled to 
Privilege of Parliament. ä 


Proceedings may By a Brit. Statate, 11 Geo. 2. ch. 24. 
e Sect. 1. Any Perſon may commence 


tain or Ireland, 


againſt any Peer and proſecute in Great-Britain; or Ire- 


| of Grear-Britein, land, any Suit in any Court of Record, 


or Member of 
the Houſe of 


or of Equity, or of Admiralty z and in 

ONT. all Cauſes matrimonial and teſtamentory, 

or others, inti- in any Court having Cognizance, againſt 
tled to the Pri- 1 , 

vilege ofthePartj. any Peer of Great-Britain, or againſt 

ament of Great- any of the Knights, Citizens, and Bur. 

diately after Dif. geſſes of the Houſe of Commons of 

olution, Proroga- Great-Britain, or againſt their menial or 

n, or Adjourn- . | #7 "REM 

ment for above Other Servants, or any other Perſon in- 

* titled to the Privilege of tlie Parliament 

of Ereat-Britain, immediately after the 

Diſſolution, or Prorogation of any Parlia- 

ment, until a new Parliament ſhall 

meet, or the fame be re-aſſembled; and 

immediately after any Adjournment of 

both Houſes, for above fourteen Days, 


until both Houſes ſhall re-afſemble. 


But the Perſon But by SeA. 2. This Act ſhall not 
of any Member fabject the Perſon of any of the Houſe 


not to be arreſt- 


3 of Commons, or any other Perſon inti- 
rege. tled to Privilege of Parliament, to be 
ä arreſted 


Privilege of Parliament. 719. 
arreſted during the Time of Privilege; 
nevertheleſs it ſhall be lawful for any of Courts in Tela 


the Courts of King s- Bench, Common- may, aſter 2 
Pleas and — in Ireland, after proceed and iſſue 


And the four 


any Diſſolution, Prorogation, or ſuch Ad- [ike Proce, as 
journment as aforeſaid, or before any in Ezgland may 
Seſſion of Parliament, or Meeting of % #0 13 
both Houſes, to uſe ſuch Proceeding and © © © 5 
to iſſue the like Proceſs, againſt any ſuch | 
Peer, or againſt any of the ſaid Knights, 

Citizens, and Burgeſſes, or other Per- 

ſons, intitled to the Privilege of the 
Parliament of Great-Britain, as the 

Courts of King's-Bench, Common-Pleas, 

and Exchequer in 5 are, by 12 

and 13th. Will. 3. ch. 3, impowered 

to uſe: And it ſhall be lawful for the 

Chancery of Ireland, and the Court of 

Equity in the Excbeguer there, to uſe 

ſuch Proceeding, and to iſſue the like 

Proceſs againſt the Perſons aforeſaid, as 

the Chancery of Great-Britain, and the 

Exchequer in England, are by the ſaid 

Act impowered to uſe. And it ſhall be And if any of 
lawful for any of the other Courts be- te Proc ot 
fore deſcribed, - the Proceſs 'whereof is in Veland, be 
not particularly directed by the ſaid Act, due Rad by the 
or by this Act, after any Diſſolution, faid A, then 
Prorogation, or ſuch Adjournment as — yer 
aforeſaid, or before any Seſſion of Par- they may now 
liament, or Meeting of both Houſes, fan, nd Hal te 
to iſſue like Proceſs againſt any ſuch de arreſted, 
Peer, or any of the ſaid Knights, Citi- 

zens, or Burgeſſes, or other Perſons in- 

titled to the Privilege of Parliament, as 

Vol. II. E ſuch 


— a 
—— . —— ͤ ꝛ2—ñ = — 


720 Privilege of Parliament. 
ſuch Courts may now lawfully iſſue as 
gainſt Perfons not liable to be arreſted. 


Where the Fro And by Kt. 3, where any Plain: 
Sol zee, by tiff ſhall by Privilege of Parliament be 
Privieg 48 ſtayed from proſecuting any Suit com- 
not pretalice the Menced, ſuch Plaintiff ſhall not be 
Phiniit, bot he Harred by any Stiitute of Limitation, or 
A Privilege non; ſuited, diſmiſſed, nor his Suit dif- 
is out. tinuetl for Want of Profecution, but 

ſhall, upon the Riſing of the Parliament, 

be at Liberty to proceed to Judgment 

and Execution; | 


No Privilegeto. And by Seti. 4, tio Proceeding in 
yes = bf Law or Equity, againſt the King's e 
oct dung Sinal and immedizte Debtor, for the 
his Privilege, Recovery of any Debt or iginally, and 
immediately due unto His Majeſty, or 
againſt any Perſon liable tb render Ac- 
count unto His Majeſty for any Part of 
His Revenues, or other original and im · 
mediate Duty, ſhall be ſtayed in any 
Court in Great-Britain, or Ireland, by 
Privilege of the Parliament of Great- 
Britain, yet ſo that the Perſon of fuch 
Debtor or Accountant; being a Peer of 
Great-Britain, ſhall not be liable to be 
arreſted upon ſuch Suit, or being a 
Member of the Houfe of Commons of 
Great-Britain, ſhall not, during the con- 
tinuance of the Privilege'of Parliament, 
be arreſted upon any fuch Proceedings. 


No new Powers . And Sea. LY this Act ſhall not 


__ give Juriſdiction to any Court, 40 _ 
Plea 


. Privilege of Parliament. 721 


Plea in any real or mixt Action, in other 
Manner than ſuch Court might have 
done before. See Injunctions to prevent 
Waſte, and Injunclions to flop Proceedings 
at Law, under Title Injunctions. 


A Sequeſtration ai,, is the firſt Pro- Sequeſtration a- 
ceſs againſt a Peer, or Member of the . 


Houſe of Commons; but it there be a ſwer, and he 


puts in an infuf« 


Sequeſtr ation niſi againſt a Peer, for Want ficient Anſwer, 
of an Anſwer, and the Peer puts in 4 7% bebe. 
an Anſwer, which is inſufficient, yet 

the Order for a Sequeſtration ſhall not 

be abſolute, but a new Sequeſtration 

ny (hall iſſue. 3 Williams, 395. 


And ſee 1 Williams, 5235, where it Firſt Proceſs a- 
is determined to be both within the Ferant ata Per 
Meaning and Words of this laſt Sta- is 2 Sequeſtrati- 
tate, that the firſt Proceſs of Contempt R 
againſt a menial Servant of a Peer of 
the Realm, for Want of an Anſwer, 
is a Sequeſtration aii, in the ſame 
Manner as in the Caſe. of the Peer 
himſelf ; and Lord Chancellor ſaid if it 
were not fo, as it is plain no Attach- 
ment would lie againſt their Perſons, 
conſequently there would be no Re- 
medy againſt them, and they would 
have a greater Privilege than their Lord, 
if the Proceſs againſt ſuch menial Ser- 
vant were to be a Subpana, 1 Wil- 
liams, Rep. 5235. 


Per Cur. Tho' the Court will not pro- The Court will 
ceed againſt a Member that has Pri- rz 
R 2 vilege 


- 
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Member of — vilege of Parliament; yet if a Parlia- 
bis Suit at Law, ment Man ſues at Law, and a Bill is 
forthes Order. brought in Equity to be relieved againſt 
| that Action, the Court will make an 

Order to ſtay Proceedings at Law, till 


Anſwer, or further Order. 1 ern. 329. 
' Moſeley's Rep. 125. 


34 n. Although the Privilege of Peerage 
nours bur his doth allow a Peer of the Realm to put 
Examinations 2 in his Anſwer, upon Honour only, yet 
Wes either is reſtrained to an Anſwer; and as 
on Interrogato- t all Affidavits, and where a Peer is 
ries, muſt de amined, as a Witneſs on Interroga- 
OY tories, or vd Voce, he muſt be upon 


his Oath. 1 Williams, 147. 


The Caſe is the ſame as to Pee- 
refles. Sed Queer. if Peers, Sc. have 
this Privilege, when they are ſued in 
auter droit, as Executor, Adminiſtrator, 
Guardian, or Fruſtee. 


How a Woman, If a Peereſs, by Marriage, is charged 

by Marriage, is by the Plaintiff's Bill, to have after- 

co aflert her Pri- wards intermarrted with a Commoner, 
vilege, if ſhe be . 

afterwards char. and therefore required to anſwer upon 

 geas marriedto Oath, and that ſhe apprehends the An- 

' ſwering upon Oath may be a Prejudice 

to her, before the puts in her Anſwer 

upon Honour, ſhe ſhould apply to the 

Court in a (ſpecial Manner, for Liberty 

to do ſo, and the Court will determine 

the Queſtion according to the Nature 

and Merits of the Caſe; or elſe, the 

ſhould plead her Privilege; but in this 

Caſe, 
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Caſe, it is thought, ſne muſt aſſert her 
firſt Marriage to a Peer, by which ſne 
had Privilege, unleſs it be admitted by 
the Bill, and deny her Marriage to a 
Commoner, to ſupport the Plea; for 
where Perſons ſo inſiſt upon privilege, 
they muſt ſhew their Privilege. See the 
Caſe of Lord Howth againſt Lady Howth 
in Chancery, Michaelmas and Hillary 
Terms, 1753, and 1754. 


And note, there is a difference as to Ibidem. 
Peers and Peereſſes, in aſſerting their 
Privileges, Peers do it by Matter of 
Record, Peereſſes by Matter in Pars, 
or parol Proof. | 


If a Peer of the Realm anſwers falſ- A Peer ho 
ly upon Honour, he cannot be indicted ery roo 
or Perjury on the Statute 28th Eliz. cannot be indi 
Ch. 1, for the Indictment muſt direct- aud. 
ly ſhew, that the Defendant was ſworn 
upon the Holy Evangeliſts, Sc., Hawk. 

249, but he may be indicted for a 


Miſdemeanour. See Letter Miſve. 


— 


Privilege of the Officers, &c. 


and Suitors in the Court, 


13 belongs to all the Offi- Attornies and 


cers, Attornies, and Miniſters of the — FF 
Court; and _ Perſon intitled to Pri- 


vilege, be arreſt 


by Proceſs of any other 
R 3 Court, 


r a ie _— 


” i - pay 9 


— — 


11 


* — ie —— — ́—i— — 
ä Us y — 
— 


— 
— 


have no privi- | nor a Barriſter. 
lege. 
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Court, he may bring his Writ of Pri- 

Pans exempt , Vilege, containing a Superſedeas: And 
Juries or in any all Officers, Attor nies, Sc. intitled there- 
fice which to, are Exempt from ſerving upon js- 


— 2 ries, in Offices, or in any Capacity that 


Profeition. may in the leaſt diſturb or moleſt them 


in their Profeſſion; but it is very ne- 
ceſſary that ſuch Perſon, ſo intitled to 
Privilege, ſhould have a Writ of Pri- 
vilege, ready to Produce at all Times, 
upon Occaſion, 


Privilege of At- But Privilege extends only to ſuch 

— ag Attornies, Sc. who have an immedi- 

Servants, ate Dependance on the Court, and it 

does not extend to their Servants or 
Dependants. 


An Attorney an 


the Roll, tho' he Out an ale tho he doth not 


3 actice, yet he ſhall have his Privi- 
bath Figs {© lacs as he continues an 1 Attor- 
ney on Record. 


ts at Law 
or iſters 


A ** at Law has no Privilege, 


An Attorney An Attorney, uſing any Trade, ſhall. 
— e be obliged either to leave off his Trade, 
the Roll. or be put out of the Roll LAND 


A Bailiff cm- An Officer of this Court being ar- 
mitted for refu- reſted, produced his Writ of Privilege, 


e which the Bailiff refuſed, and obliged: 


Co he him to put in Bail before he would 


WritolPrivilege, Mg him. Lord * — 
11 381 de 


{ 
. 


ted the Bailiff to the Fleet, for the Con: 
tempt. 2 Har. Chanc. Praft. 2d Edit. 
320. 
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Privilege is not to he pleaded in the Privilege how te 
Negative; as that an Officer ought not ke! 
to be ſued elfewhere but in his own 
Court, without us it is uſual for 
them to be ſued there, c. and it 
ſnould not be pleaded too general. 2 
Har. Ch. Praf. 3d Edit. $20. 


The Officers and Attornies, Sc. of Aternies, &*. 
the Court, have alſo this Privilege, that their own Court 
they are not to be ſued in any Court, 
but in that Court only to which they 
belong (except they be fued by an At- 
torney, Sc. of another Court in his 
Court) if — be, they may plead their 


Privilege, and it ſhall be allowed. Sed 4 — 


Quœr. if there be another Defendant «ant not privite- | 


in the Cauſe not privileged, See 1 Yerg, ** 
246. | 


The Defendant being Foreign Ap- Pl e Privilege 
poſer in the Exchequer, pleaded > 6 Pri 3 
vilege of that Court, and that he ought 
not to be ſued or impleaded elſewhere; 
but the Court over- ruled the Plea, 
becauſe it was not put in upon Oath, 

2 Vern. 82, | | 


By the 79th general Rule, Attach- rue. 
ments of Privilege at the Suit of Of- atnmenn, 
ficers, Attornies, or any other privile- idve till Bil fied, 
5 1 a R . 0 


ged 


FF. 
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Except to quiet 
Poſſcfſions, ſtay 


Waſtes, or Suits 


at Law, 


Subperne not to 
be prayed in a 
Bill againſt an 
Attorney, but 
an Order to an- 
ſwer, unleſs ſued 
in auter droit. 


Suitors and Wit« 
neſſes attending 
the Court, if ar- 
reſted, ſhall be 
diſcharged, 


Privilege, &c. 


ged : Perſon, grounded upon En " 
Bills, are not to iſſue until the Bil 


firſt filed. 


But if the Bill be for an Injunction 
to quiet Poſſeſſions, ſtay Waſtes, or Suits 
at Law. commenced, ' ſuch Attachment 
or other Proceſs for Appearance may 
iſſue before the Bill be filed ; notwith- 
rg the above Rule, how to pro- 
ceed, if the Bill be not filed in Time, 
after ſuch Proceſs hath iſſued, ſee the 
Proceedings on the Subpana, under 
Title, Proceſs. 


Where an Attorney is Defendant to 
a Bill, a Subpena is not to be prayed 
in the Bill againſt him, but an Order 
for him to anſwer the Plaintiff's Bill 
in the uſual Time, unleſs he is ſued 
as Executor, Adminiſtrator, Guardian, 
or Truſtee ; for his 1 hg ah is perſonal, 
and not to be applied, but as he is 


an Attorney of the Court. See Title, 


Attorney and Sellicitor. 


All Suitors and Witneſſes attending 
on the Courts of Juſtice are privile- 
ged; and if during that Time they are 
arreſted, either in the Face of the Court, 
or out of the Court, as they are going 
or comirg to attend and follow the 
Cauſes, on which they fo attend, (for 
ſo far the Court does and will Protect 


every. Man) the Court, on application 
| 0 


4 
1 
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of Counſel, will enlarge them, and will 
grant a temporary Super ſedeas of Pri- 
vilege; and the Plaintiff in the Action, 
upon Complajnt and Oath made there- 
of, ſhall, unleſs he makes jt appear, he 
was ignorant of the Attendance the 
Defendant was bound to, ſtand com- 
mitted, and remain in Cuſtody, until 
he petitions, ſubmits and begs pardon 
of the Court, and pays the Coſts to 
the other Party. 2 Lill 391. Gold/. 
33. Bull. 85. 1 Har. Chanc. Prad. 
zd Edit. 319. But in ſuch Caſes, the 

ſt way is to apply to the Court for Writ of Prote-- 
a Writ of Protection, for ſome certain . 
Time, which the Court will grant on 
a proper Affidavit, and on Counſel's 
Motion; and when it has iſſued, jt will 
be proper to ſhew the ſame, and give 
Copies thereof to all Sheriffs, c. to 
whom it is likely any Proceſs may be 
directed againſt the Party. See my 
Praclice of the Law Side of the Court, 
. | 


A Defendant, coming to execute a Defendant ar- 
Commiſſion, and being arreſted, had an — 
Habeas Corpus cum Cauſa, and was ſet Commitſion, ſet 
at Liberty. 1 Ch. Pra. 3d Edit. 319. . 

A Plaintiff arreſted when he came up e 
to examine his Witneſſes, was diſcharg- come up to exa- 
ed by Super/ſedeas of Privilege: And a — | 
Plaintiff coming up to Court to proſe- 
cute his Cauſe, half a Year after his 
Bill exhibited, was arreſted, and had 
X ; is 
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Proceſ what. 


Subprena the 1ſt, 
Proceſs, to call 
the Defendant in 


to anſwer, and Wer! 
is made ont by ty to Anf er? 


the Attornies, 


Proceſs. 


his Privilege; it appearing he came up 
only for that Purpoſe Side, 8 
Queer. For it does not appear that the 
Practice has been ever carried ſo far in 
c 


Proceſs. 


DRockEss (Noceſſus a pr 


us a procedenda al 

Initio uſque ad ſinem) is ſo called, 
becauſe it proceeds or goes out upon for- 
mer Matter, either original or judicial, 
and hath two 127 Firſt, it is 
(largely) taken for all the Proceedings 
in any Action, real or perſonal, civil or 
criminal, from the Beginning to the 
End. Secondly, we call that Proceſs, 
by which a Man is called into any tem- 
poral Court, becauſe it is the Beginning 
or principal Part thereof, by which the 
reſt is directed; or if taken ſtrictly, it 
is the Proceeding after the Original be- 
fore Judgment. Briton, 138. Lamb. 
Lib. 4. Cr. 133. 8 Report 15%, 


The Subpæna is the firſt Proceſs of 
this Court, in order to bring in the Par- 
7 And it is the only Writ 
on this Side of the Court, which the 
Attornies themſelves make out, but no 
other Writ in this Court; and it iſſues 
under the Seal of this Court, requiring 
the Perſon complained of in the Bill, 

| | ſometimes 


Proceſs. 


ſometimes immediately, and at other 
Times at a certain Day, to appear in the 
ſaid Court, on pain of 1001. to anſwer 
the Matters objected againſt him, by 
the Perſon complaining of him in the 
Bill, who is generally called Plaintiff. 


It was antiently and originally a Pro- Originally a 
ceſs in the Courts of Common Law, in P*** at Com- 
order to bring in a Witneſs to atteſt bring a Witneſs 
the Truth; and it is a Summons to Tut. 
the Party, under a Penalty, to appear 


and give his Teſtimony. 


This Proceſs therefore was taken up And was formed 
by the Court of Chancery, when a Man e be Court of 
was convened to anſwer upon Oath as to the Manner of 
the Truth of the Plaintiff's Allegations ; S and at the 
becauſe it was the neareſt Proceſs that Law. 
was uſed in the Caſe of Atteſtation by 
the Common Law ; and this was formed 
after the Manner of Citations by the 
Civil and Canon Law, in which it was 
neceſſary to inſert the Name of the De- 
fendant, and alſo of the Plaintiff, at 
whoſe Suit they were to appear, and the 


Time and Place for Appearance. 


And this Writ in Chancery was firſt $49.5, why fo 
framed by John de Jaltham, Keeper of < od, end — 
the Rolls, and afterwards Biſhop of Sa- 
lIifbury, and Lord Treaſurer of England : 

It took its Name from the Words in- 
ſerted therein, to denote the Penalty for 
Non-performance, vjz, Sub Pæna cent 
SEW Librarum ; 
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Librarum; which Words are inſerted In 
Terrorem, the Penalty being never le- 
vied. 


Common to, and And it is common to, and prayed by 
Bil. oe all the before-mentioned Bills, and is 
poſſcfſory Bills, made Uſe of on every one of them, but 
on the poſſeſſory Bill; which Bill is pro- 
ceeded upon on the Appearance on Ser- 
vice of the Injunction, and on perſonal 


Interrogatories, as is before ſet forth. 


Four Defendants You can put but four Defendants in 
2 "* one Subpæna, and the Reaſon is to pre- 

vent the Vexations of Plaintiffs, and to 
prevent the Miſtakes which might hap- 
pen in the Tranſcribing a Multiplicity of 
Names ; but a Huſband and Wife are 
taken together but as one of the four. 


RULE. By the 2d general Rule, every Sub- 
How to be teſted ppg is to be teſted, and made return- 
1 able in Term: time, or in the four Days 

after Eaſter Term, or in the eight Days 
after every other Term. 


' The Return f And the Return of the Subpæna is ei- 


the Heute, ther ordinary, or extraordinary. 
iſt Ordinary, 1ſt, Ordinary, which is at any Day 
e at any Day certain within the Term; for in this 
certain in Term, Court, by the foregoing Rule, no Sub- 

pena is to be returnable in the Vaca- 


tion. - 


2dly, 
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| 2dly, The Extraordinary Return is 2dy, Extraordi- 
made immediate; but in this Caſe the badeaable ime 
Subpena muſt iſſue in Term-time, or in mediate. 

the four Days after Eaſſer Term, or the 

eight Days after any other Term ; and 

no Service of ſuch Subpæna returnable 

immediate, ſhall be good, unleſs it be in 

Dublin, or within twelve Miles thereof. 

See p. 734. And note, the Defendant 

has the ſame Time to appear to a Sub- 

pena returnable immediately, as to the 

Subpena returnable on a certain Day,— 

that is, four Days after Service. 


In the Caſe of M*Carihy and Kelly, in o teſted on 
this Court, a Subpang was teſted on a q held 
Dies non, and ſolemnly determined by 
Lord Chief Baron Dalton, that it was re- 
gular to do ſo; and he was of Opinion, 
that a Subpana may be teſted and made- 
returnable at any Time in Term, or in 
the four or eight Days after any Term. 


By the 6th General Rule, all Subpenas 1, — by 


are to be ſigned by the Attornies, and the Attorney, 
entered at the Chief Remembrancer's and entered at 
the Chief Re- 

Office, and at the Seal, otherwiſe, upon membrancer's 
dl Office, and at 
Certificate of no ſuch Signing, or Entry, Office, * — 


the Defendant to be diſmiſſed with or Defendant 10 
Coſts, a i be diſmiſſed. 


And note, that there may be ſeveral What Miſtakes 
k * in the Writ will 
Miſtakes in the Subpæna, which may te Men 


vitiate the Writ. 


Firſt, 
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1ſt, In the 
Names of the 
Parties. 


Proceſs. 


Firſt, in the Names of the Parties; for 
if there be Error in the Name, either 
Chriftian Name or Surname, there, if 
another Perfon, ſo named, be ſerved, he 
ſhall have his Coſts : And, that this was 
ſo at the Canon Law, fee Gail, 93, Du- 
rand, 177.——But if the Perſon falſely 
named be ſerved, and do not appear, 
there can be no Proceſs of Contempt 
againſt him; becauſe no Perſon was cited; 
et non Entis nulle fint Qualitates; and 
therefore, if an Attachment iſſues upon 
ſuch Subpœna, upon Application to the 
Court, it ſhall be diſcharged with Cofts. 
o alſo, at the Canon Law, if the 
Perfon fo ſerved appeared; and went 
away without anſwering, there could be 
no Proceſs againft him, beeauſe the Ci- 
tation is the Foundation of the Cauſe; 
and the Libel a Specification of the Ci- 
tation, and the Proceſs muſt run upon 
the Citation, and a Citation againſt Peter 


could found no Contempt or Contumacy 


againſt John: But in Courts of Equity, 
where the Subpœna is but as a Summons, 
if the Defendant appears by his proper 
Name, and that he be properly named 
in the Bill, this cures any Error in the 
Subpena, or the Service thereof; and 
Proceſs may be entered upon this Ap- 
pearance, for Want of an Anſwer, 
though he was improperly named in the 
Sul pæna. Maranta, 240. 


Secondly, 


_ WRT wh. r 
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Secondly, in the Return, as if it be zd, lathe Re- 
taken out in Term returnable at no Day, ** 
or Time certain ; for the P is at a 
Loſs when to appear, and, therefore, 
there is no Contempt in not obeying 
. | | 


Thirdly, in the Form of the Writ ; 2dly, In the 


— hed 


for if the Form of the Writ be miſtaken, wg & the 

; it cannot be preſumed, even in the Court 25 

1 to which it is returnable, that it iſſued 

a from thence ; and therefore, the Party 

e ſerved, ſhall not be obliged to take No- 

8. tice of it. | 

e | | | 

at But where there are 2 Plaintiffs, Where many 
Je they need not all be named, but only Faint, fre 
Ni A. B. and others, ſince this is ſufficient 4. B. « . 
ſe; Notice to the Defendant to appear ; for 

+. the Appearance to A. B. and others, 

on will be an Appearance to the reſt ; but 

po the ſafeſt Way is to name all the Plain- 

acy tiffs. ä 

ity, ; 

Ins, By the 7th General Rule , if the rue. 
per Bill be not filed before or at the Day of The Proceedings 
ned the Return of the Subpana to anfwer, the Shane ifſues 
the then the Defendant may enter his Ap- g the Hits 


and pearance ; and upon produomg (at leaſt be not fled in the 


Ap- four d K-. 
wer, * Thi ; . 3 
the This Rule relates only to Bills for Injunctions 


to quiet Poſſeſſions, ſtay Waſte, or Suits at Law; 
in all other Caſes, the Bill muſt be filed before 
7% Subpæna iſſues, by Statute 6 Ann. Ch. 10. 
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four Days after ſuch Appearance) a 
Certificate thereof, and of no Bill being 
filed, he ſhall, upon Motion, be diſ- 
miſſed with Coſts; but if no ſuch Mo- 
tion be made, then the Plaintiff ſhall 
have Liberty to file his Bill at any Fime 
in the ſaid Term, or within ten Days 
after the ſaid Term; but if the Bill 
be not filed in that Time, no Proceſs of 
Contempt to iſſue on ilie ſaid Service. 


Marit n, Ss that if the Bill be not filed within 
Proceſs of Con- the Time preſeribed by the Rule, after 
tempt to illue on Service of the Subpana, no Proceſs of 
that Gens. Contempt ſhall iſſue on ſuch.-Service; 
| but the Plaintiff muſt ſerve the Defen- 
dant a- new with Proceſs for Appearance; 

and notwithſtanding | the Subpena be 

ſerved before the Bill be filed, yet the 

Defendant is not Defendant is not obliged to appear until 
until four Days the Bill be filed, and after it is filed, 
gl the Bil. is he ſhall have the uſual Time te appear 
and anſwer, as in Caſes of Subpæna, 

ſerved after the Bill is filed. 215 


RULE. © Bytthe 5th general Rule, as to Sabpæ- 
The Tie 1a returnable immediately, if the Plain- 
le his Bill, en tiff does not file his Bill, within four 
Service of a Days after Appearance, then, upon Mo- 
ble inmediately, tion to be diſmiſſed, without any further 
and ſuch Subpena Day; and no Service of Subpena return- 
within 2 Miles able immediately ſhall be good, unlels it 
— be in Dublin, or within twelve Miles 


thereof. 
FH > ae 
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The Court do ſometimes, on Motion Timetor fling A 

of the Plaintiff's Attorney, enlarge the on ſpecial Cafe 
Time for filing the Bill; but as theſe *<wa- 
Bills are often contrived merely to de- 
lay ſome Proceedings at Law, the Court 
is very unwilling- to grant further 
Time, unleſs ſome ſpecial Cauſe be 
ſnewn. | | 


But now, by Statute 6th Ann, Ch. NoScipene toif. 
10. pars, no Subpæna, or other Proceſs — in Caſes * 
for Appearance, ſhall iſſue out of any Bw in 
Court of Equity, until after the Bill is 
filed with the proper Officer, (except 
in Caſes of Bills for Injunctions, to quiet until a certi- 
Poſſeſſion, to ſtay Waſte, or Suits at ficate, that the 
Law, commenced)* and a Certificate Vill is fied. 
thereof, brought to the proper Officer, 
who makes out Subpanas, or other 
Proceſs, under the Hand of the Officer 
who files Bills in Equity; for which 
Certificate he ſhall have no Fee. 


In this Court, the Officer who files The Certificate 
the Bill, enters on the Back of the Sub- Ae 
pena, that the Bill is filed. 


If the Bill be filed above a Year be- Time of filing 


fore the Subpena iſſues, the Officer is to — 


mark, at the Foot of the Subpæna, the *y="% itabore 
Vol. II. 8 Time r. 


A Sabpæna for an Injunction to ſtop Proceed- 
ings at Law, may iſſue notwithſtanding there be 
not any Suit at Law commenced, at the Time the 
dubpæna iſſued, as to ſtop an Execution, c. 
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Time the Bill was filed, for the Eaſe of 
the Defendant in finding the fame. 


They enly ave They only are Defendants to a Bill, 
cainſt whom Pro. againſt whom Proceſs is prayed, 1 
cels is prayed. Milliams, 598. 


Sibbe Buy the rft general Rule, every Sub- 
pefervedinall pena is to be ſerved perſonally, or a2 
| Capy thereof (after ſhewing the ſaid 
— Writ) left at the Defendant's uſual Place 
ow titbe for of Refidence, with one of the Family, 
ney; andthe Be- to be given to the Defendant, unleſs it 
— be for Payment of Money, in which 
Caſe, perſonal Service is requiſite. But 
where the Defendant is out of the Land, 
and cannot be found, and yet proſeeutes 
a Suit at Law, or in this Court; for 
Relief againft which ſuit at Law, a Bill 
is exhibited, upon Affidavit made that 
he is out of the Land, and cannot be 
found, the Court will order the Subpæna 
to be left with his Attorney at Law, or 
in this Court, as the Caſe requires, and 

that to be good Service. 


Defendant to be But note, it muſt be a true Copy 
— ., with which the Defendant is ſerved, or 
Contempt not io he may take Advantage of it, for it is not 
appear. Contempt in the Party, not to appear, 


if he be not ſerved with the Subpæna 
itſelf, or a true Copy, 


Perlons employ- In Lord Chief Baron Hale's Time, it 


bene, la be lie- Was ordered, that the Perſons to be em- 


rate, ployed in ſerving Subpenas, and other 
Pro- 
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Proceſs, ſhould be literate Perſons, and 
capable of reading the Praceſs they 
ſerved, | 


ln the Cafe of Higginbotham: againſt Service of the 


Cheevers in this Court, the Service of nalen bay the, 


a Subpœna on a return Day, even in the 
Afternoon, was ruled by Lord Chief Ba- 
ron Guibert, good, becauſe it is not eer- 
tain how long the Court ſits. 


Ik the Defendant be but an Inmate or How the Super 
Lodger in a Houſe, the Sub pama is to be if the Defendant 
ferved either perſonally any where, or . but a Locger 
upon the Defendant's own Servant, or 

his Wife, or Child, above the Age of 

Sixteen Years, at the Lodgings, or upon 

the Landlord or Landlady of the Houle ; 

but Serviee upon the Servant of the Land- 

lord or Landlady, will not be good. 


But leaving a Subpœna to appear and — 
anſwer, at the Lodgings of a Defendant, place of abode, 
who was not to be found, not good Ser- Def it have | 
vice, though an Order was obtained for twelve Months, 
that pony it appearing afterwards "* 899% 
that the Defendant had left his Lodgings 
above a Year before the Subpana was 


ſerved. 2 Fern. 369. 


If the Subpæna be againſt Huſband | S*rrice a 
and Wife, and either the Huſband or or Wife, a good 
Wife alone be ſerved, it is good Service ai both. 
of the other, becauſe they are conſider- 


ed as the ſame Perſon, and their Proper- 


8 2 | ty 
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ty is the ſame; and therefore if one only 
be ſerved, it is preſumed to be ſufficient 
Notice to the other ; and, for want of 
an Appearance for the Wife, an Attach- 
ment will iſſue againſt the Wife, or 
both, in as much as it is a Contempt in 
both, if the Wife doth not appear as well 
as the Huſband, ſince the Huſband 
ought to take Care to order an Appear- 
ance for his Wife. 


A Scbpena ſerv- Tf two Perſons commence a Suit be- 
3 * yond Sea, to arreſt the Defendant's 
ed to be good goods at Leghorn, by Order of Court, 
ther Perſon be- the Service of the Subpena, on the De- 
yond Sea, and fendant here, may be Service on the 
n other Defendant beyond Sea, Love and 
Baker. 1 Ch. Ca. 67; for both joining 

m the ſuit beyond Sea, are looked on, in 

the Cauſe, as but one Perſon ; and, by 
conſequence, they are to be looked on 

here but as one Perſon, they being in 


this Matter the ſame in Intereſt. 


When the Ser- The Service is good in the Night, or 
Nisdt, er eon a on Sunday, if it be before the Time of 
Sunday. the Return; for this being only Proceſs 
of Notice, and not to arreſt the Party, 
it can create no Diſturbance, though it 
be ſerved in the Night, or on Sunday. 


1 Har. Chancery Pratt. 299. 3d Edit. 


A Perſon who If a Man, whoſe Place of Reſidence 


reſides in the « » - 
— is is in the Country, be found in Town, and 


found in Town, there, be ſerved with a Subpæna, he is on- 
and ſerved with Ss, , 
a Suipena, he ly intitled to ſuch Time to anſwer as a 


Perſon 


ww td 4 pH LH 
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Perſon who reſides in Town is, and not r n the un. 
intitled to a Dedimus to anſwer in the ſwer, unleſs on 
Country; nor will the Court grant it, un- enn Ce 
leſs upon ſome ſpecial Cauſe by Affidavit, 

becauſe the Time for anſwering depends 

upon the Place where the Subpæna was 

ſerved; for no Man can gain, to himſelf, 

a new Privilege, by his change of Habi- 

tation, after the Subpena ſerved, 


By the 11th general Rule, where a RULE. | 
Bill is brought to be relieved againſt a fendant's Attor- 
Suit at Law, upon Affidavit filed, that % Law, or 
the Defendant is abſent beyond Seas, an with Kis, 
Order may be taken out of courſe, for 89 Services | 
allowing the Service of the Attorney at is ous of King- 
Law, or in this Court, to be good Ser- , 3nd he is 
vice; and the Attorney is to be ſerved with the Order. 
with the Order : In which Caſe, he ſhall 
have, for his Client, four Days to appear, 
and four Days to anſwer, before any 


Proceſs of Contempt do iſſue, 


Where it has appeared to the Court, If the Deten- 
that the Defendant — a neceſſary Party, — 
and that he was in foreign Parts, or — 
out of the Kingdom, and abſconded, 10 — 
ſo that it was very difficult, or almoſt the Court will | 
impoſſible to have him ſerved with Pro- & compel the 
ceſs, the Court have, in many Caſes, P<fendant to 
gone great Lengths to compel the De- 
endant to appear for the Expedition of 


of Juſtice. See 1 Williams, 523. 


S 3 In 
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Service of De- In the. Caſe of Card againft Browy, 
Houſe, or Place and others, in this Court, 28th gle 
of abode ordered 1730, it was ordered, that Service o 
g one of the Defendant's Wife's Houſe, 
or Place of Abode, with Subpana to an- 

ſwer, and other Proceſs, ſhould be good 

Service of the Hufband, it appearing, by 

Afﬀidavit, that he was out of the King- 

dom, and a neceſſary Party, and that 

his Wife abſconded to avoid Service. 


Serviceena Fer. And in the Caſe of Humpbry againſt 
a Bond of the Newwſtead, and others, gth May 1730, it 
— in his as ordered, that Service of James Flem- 
ing, who had a Bond in his Hands be- 
longing to the Defendant William New- 
Bead, and was to receive the Money for. 
him, and of Charleton and Scot, two At- 
tornies, with a S$ubpena to anſwer, ſhould 
be deemed good Service of the Defen- 
dants, Thomas and William Newflead, 
they being out of the Kingdom and ab- 
ſconding; it appearing that the ſaid 
Charleton and Scot were Attornies for the 
faid Thomas and William Newſtead in 
other Cauſes commenced againſt them ; 
the ſaid Fleming, Charleton, and Scot, be- 
ing ſerved with Notice of the Motion, 
as appeared by Affidavit, © 


Where a Plan- If it be neceffary to bring a Croſs Bill 
by — ar againſt a Plaintiff, who, upon the Face 


appears to be be- of his own Bill, appears to live abroad, 


d S Se w bd 7 . 1 
Vice of bis At= beyond Seas, the Service of his Attor- 


torney in Court p 8 
al Feger. REY, in Court, with a Subpana, ſhall be 
vice. a order- 
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ordered to be good Service, without the 
ufual Affidavit ;, becauſe, it appears, by 
his own Bill, that he is out of the Reach 
of the Proceſs of the Court : And where 
it does not appear, by the Plaintiff's Bill, 
that he is beyond Seas, on. Affidavit 
thereof, the like Order ſhall be made. 


No Proceſs can be ſervad on à Pri- Xo eng Fei 
ſoner, committed at the Suit of the fone commited 
Crown, without Leaye, but if he ance the Suitof the 
appears, you may go on againſt him. See Lee.” 
Mſeleys Rep. 237, where it is ſaid, 
that Lord Chancellor, as one of the Com- 
miſſioners of Qyer and Terminer, gave 
Leave to ſerve a Perſon with a Subpæna, 
who was in Confinement in Newgate for 
Murder, of which he was indicted at 
the Old Baily, and a ſpecial Verdict 


found. 


Where an Attorney is Defendant to Proceeing 
a Bill, a Subpæna is not to be prayed in fins Bulk 
the Bill againſt him, but an Order for agaialt them, 
him to anſwer the Plaintiff's Bill in 
the uſual Time, unleſs he is ſued as 
"wag Adminiſtrator, Guardian, or 
ee. 


The King's Attorney General is not r 
to be ſerved with Subpana, upon any be ferved with 
Bill being filed againſt him, See Title ne. 


Fill. 


84 Sub- 


1 
ä—8RözZæ—D2P—œ̃ — — — — — LEE) 


= as 0 
— — —— ——ꝛ— —. — 
— 


| 742 Proceſs. 


Subpeenar may be SuLpa@nas may be as well ſerved with- 


ſerved withina . : , . 
Liberty. in Liberties, as without, 


— — If Injury be done to the Party, who 
— ar ſerves the Proceſs, either in Word, or 
and on Motion,” Deed, or the Authority of the Court 
o 1 contemned, upon Affidavit, and on 
ty offending, Counſel's Motion thereon, an Attachment 
| to the Purſuivant fhall iſſue againſt the 

Party guilty of the Contempt, for it is 

againft the Dignity of the Court to ſuf- 

fer ſuch Contempt ; and the rather, be- 

cauſe the Proceſs is executed by private 

Perfons, and not by a publick Officer ; 

for no yo Man would ſerve the Pro- 

ceſs, if it were not to be vindicated, for 

Obloquy, Abuſe, or Contempt, 

Proceſs on Bills. By 7 Geo. 2 Ch. 14, it is enacted, 
of Morgages, that upon all Bills of Forecloſure filed, or 
how to ferved to be filed, in the Courts of Chancery, 
ſconding or out Or Exchequer, where it ſhall appear t6 
« the Kingdom, the Court, by Affidavit, that any of the 
Parties, neceſſary to be ſerved, for carry- 

ing on the Suit, do abſcond, or are out 

of the Kingdom, ' ſo as they cannot be 

ſerved with Proceſs, to appear and an- 

ſwer, but have been in the Kingdom 

within twelve Kalendar Months next pre- 

ceding ſuch Afﬀidavit, the Courts may 

order that Service of the Tenants of the 

mortgaged Premiſſes, or the known 

Agent, or Recei-er of the Rents and 

Profits, and at the laſt Place of W 

7 | "2 
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of the Perſon ſo abſconding, or _ 
out of the Kingdom, ſhall be g 


Service. 


And note, the Motion in this Caſe, is lIbidem. 
to be made by the Plaintiff's Attorney ; 
and the Court do not require a Certifi- 
cate of the Bill being filed, as it is uſu- 
ally ſo ſet forth in the Aﬀidavit on which 
the Application is founded, 


Subpena to eleft an Attorney. 


F a Cauſe hath ſlept twelve Months ad Faci- 
| in Court, there ſhall be no Proceed- ee Cu 
ings had upon it, without firſt ſerving a has flept twelve 
Subpena ad faciendum Attornatum. 1 Vern, Wien 


172. 


And the Reaſon of the Subpæna ad The Reaſen, of 
faciendum Attornatum in this Caſe, is, 
becauſe the Defendant might be dead in 
ſo long a Time, and therefore, the Court 
do not think the firſt Appearance of the 
Defendant, by his Attorney, to be ſuffi- 
cient to found any further Acts or Pro- 
ceedings of the Court upon; and there- 
fore, there muſt be a ſecond Appearance 
for the Defendant, and then it is pre- 
ſumed that he is living. 


Alſo, 
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And where the Alſo, if the Party's Attorney in Court 

Defendant's at. be dead, no Proceſs can be taken out 

orney 1s dead, . x . . 

a Subperna ad,&c, againſt the Party, until he has appointed 

muſt iſſue. a new Attorney in Court; and a Subpena 
ad faciendum Attornatum muſt be taken 
out for that Purpoſe, and ſerved; be- 
eauſe, till then, the Party is not in Court. 
1 Hilliams, 420, Ratcliff againſt Ra- 


18 


RULE. But a Rule was made in this Court, 
The Proceedings the 27th June, 1709, that in all Caſes, 
dhe Delendan: Where a Party is ſerved with a Sul pæna 
Attorney is iv- ad faciendum Attornatum, and the former 
be is dead. Attorney is living, there the Rule is for 

hberty to proceed, upon ucing an 
Affida vit of the Service of the Subpena 
ad facrendum Attornatum ; but in Caſe 
the Attorney is dead, then the Plaintiff 
is to proſecute the Defendant to enforce 
him to make an Attorney in the Cauſe; 
On an appear- and when the Defendant has appeared, 
ance, the Plain- you may proceed of courſe, without any 


if ed - | 
of curl. Motion or Rule for Liberty to proceed. 


Sucks of this It was allowed, that the Service of the 
Writ good, if Suh peng ad faciendum Attornatum, would 
fendant's Houſe. be good, if left at the Houſe ; and though 
the Party in this Cafe, denied himlelf, 
yet ſtill the Subpæna might be left at 


his Houle. 1 Williams, 420. 
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Subpaxa to hear Fudgment, 
HEN a Day is appointed by the See to hear 
W Court for hearing of the Cauſe, ä 
the Party, at whoſe Inſtance the Cauſe is 
ſet down, may then iſſue a Subpeng 
ad audiendum Judicium. 


By the 65th general Rule, every Sub- ru. 
pena, to hear Judgment, is to be ſerved How to be ferv- 
perſonally, or left at the Party's uſual 


: Place of Reſidence, eight Days at leaſt 
p before the Return thereof, except by the 
x Conſent of the Attornies on both ſides, 
1 a ſhorter Time be agreed upon, or 
a appointed by ſpecial Order of Court. 
e And where it ſhall appear by Affidavit, 
ff that the Party to be ſerved, hath no Place 
e of Reſidence, or is beyond the Seas, then 
4 the Subpena left with his Attorney in 
d, Court will be good Service. t 
97 
| It is neceſſary to have an Affidavit of An Affidavit of 
the Service of the Subpena, to bear Judg- then, 10 be 
he ment made and filed, and to have an at- produced on the 
1d LR '- mln 
gh | 
lf, * It would ſeem from the Words of this Part of 
A e Rule, as if the Original was to be left at the 
Place of reſidence. But this Subpena is ſerved 
by delivering the Copy in the ſame manner with 
the Subparna to appear and anſwer. 
u + But there muſt be an Order for this Purpoſe, 


which the Court on ſuch Affidavit, and an Attor- 
ney's Motion thereon will make. 
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" teſted Copy thereof ready to produce 
at the Hearing, ſo that Service may 
be proved, if the Party ſerved ſhould 
not appear; if this Affidavit be not filed, 
the Court may refuſe to give Judg- 
ment. | ; 


And this Sn And this Citation is made according 

88 de to the Notion of the Civil Law, that no 

Civil Law. Act of the Court may be made Parte 
inaudita altera; and the Service is made 
eight Days before the Hearing, that the 
Party may have Time to take out his 
Depoſitions and prepare his Counſel. 


In what Fefe. And it is to be ſerved upon all Hear- 
ed. ings, except upon Hearings upon the 
Officer's Report, and the Merits, where 
an Account has been decreed ; or upon 
the Verdict and Merits, where an Iſſue 
has been directed to be tried at Law, or 
upon Re-hearing, or Hearings upon Bills 
of Review and Reverſal; or upon Se- 
queſtrations, where the Bill is to be taken 
as confeſſed ; in theſe Caſes it is ſufficient 
to ſerve the Qrder for Hearing. 


Where an Infant Where an Infant is Defendant, the 


; „ih 2p 
is Defendant, Affidavit of Service of the Subpæna 


vize of Salas to hear Judgment muſt be, that the 


hear Judg- * 4 
mend coul been Guardian was ſerved, not the Infant; 


the Guardian, aud this, (as it ſeems) though the Infant 


por 90 the be above Fourteen, or want ever ſo little 


of Twenty-one; and the Serving the 
R Infant 


Proceſs. 


Infant is not good, for non conſtat, but 
the Infant might be in his Cradle ; or 


ſhould it appear, by the Bill, that he is 


near Twenty-one, yet being not able to 
defend himſelf, the Service muſt be on 
the Perſon, appointed by the Court, to 
defend him. 2 Williams, 643. 


If a Cauſe is adjourned over, for Want 
of Parties, and the Defendant is ſerved 
with the Order, yet he muſt be ſerved 
with a Subpæna to bear Judgment. Maſe- 


ley's Rep. 226. 


1 


Proceſs of Contempt. 


ROCESS of Contempt iſſue, either 
by Virtue of the ordinary ſtated 
Rules, or by Virtue of ſome extraordinary 
Rule founded upon the Parties Conſent, 


on obtaining ſome Favour from the 
Court, 


As to the firſt, they are either for not 
appearing, for not anſwering, or not an- 
ſwering over, or for not taking out a De- 
dimus, or not returning an Anſwer in due 
Time, after the Return of the Dedimus. 


As to the ſecond ſort of Proceſs. Un- 
der this Head it is proper to conſider the 
Nature and Extent of the Rules for Time 
to anſwer, or Proceſs tunc pro nunc, — 

alſo 
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Cauſe adjourned 
for Want of Par- 
ties, Deſendant 
muſt be ſerved 
with Subpeena te 


hear Judgment. 


Proceſs of Con- 
tempt upon the 
ordinary and ex- 
traordinary 
Rules. 
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alſo the Rules for anſwering, or Procefs 
from the Beginning. 


To conſider allo, where a Plaintiff 
fnal} begin his Proceſs, and how far he 
fhalt proceed with them on the Foot of 
theſe Rules, and when he muſt go on 
in the ordinary Courſe. 


To confider alfo in what Senfe, and 
for what Purpoſe, a ſhart Anſwer is to 
be looked upon as no Anſwer with re- 
gard to Proceſs. 


As to the Rule of Proceſs, tune pro 


nu uc. 


Proceſs func pro The Meaning of that is, the Defendant 
ing theres, being obliged to anſwer by the ſtated 
Rule in four Days after Appearance, his 
Counſel or Attorney prays, that that 
Rule may be diſpenſed with, or relaxed, 
and that he may have further Time to 
anſwer, and offers to the Court, as an 
| Inducement, that in Caſe he ſhould fail 
= - to anſwer by the Time that ſhall be given 
| | him, that the Plaintiff ſhall be as forward 
with his Proceſs, as if no ſuch Rule had 
been obtained by the Defendant, to pre- 
vent the Plaintiff from proceeding with 
his Attachments, according to the ſtated 
Rules; that is, that the Plaintiff ſhall be 
in as good a Condition, as he would have 
been, if no Indulgence had been given 
to the Defendant. 


As 


As to the Rule of Proceſs from the Procefs from+he 

ginning ; by the former Rule it-was Ci. 6 in 1% 
intended, that the Plaintiff ſhould be in 
as good Condition as he would have been 
in, had the Defendant not been indulged; 
but when the Rule for Proceſs from the 
Beginning is granted, it is intended he 
ſhall be in a better Condition, and that 
will be done thus : 


| Suppoſe the Defendant's Time for Firt, where De- 
— 44 hath been long out, and the for anſwering is 


Plaintiff hath neglected, or omitted to pj outs and 
enter his Proceſs. entering Proceſs» 
Or ſuppoſe the Defendant hath an- Secondly; where 
ſwered ſhort ſeveral Times. | frer thort le 
vera imes, 


Now, this Rule, if the Defen- 1 ber cg 
dant 8 the Plaintiff ſhall — is 
enter his Proceſs back, and take out, at ne Peg. 
once, all his Proceſs, not from the Time | 
of the Rule given, but from the Time 
the Defendant ſhould have firſt anſwer- 
ed. ü 


And it is proper to be conſidered, Ibidem. 
where the Plaintiff ſhall begin his Praceſs, 
and how far he ſhall carry them on. 


As to the Queſtion, where he ſhall Ibidem. 
begin, when the Rule is, to give Proceſs 
from the Beginning. 


He 
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Idider. He ſhall teſt his Proceſs, where De- 
fendant made the firſt Default, as is 
before mentioned. 

Proceſs ne pry As to the Rule for Proceſs tunc pro 


uns, | — to be nunc, it muſt be conſidered what State 
cone . the Defendant was in, when this Rule 


was obtained. 


If Defendant's Tf his Time for anſwering was out, 
fwering be out, then the Plaintiff may teſt his Proceſs 
on the Day of the Rule. 


if his Time foe If his Time for anſwering was not out, 
r. then the Proceſs muſt not be teſted, till 
the Attachment would have been due 

by the ordinary Rules; for it is only 

intended by the Rule for Proceſs tunc 

pro nunc, that he ſhould be in as good 

a Condition as he would have been in, 


and not m a better. 


Now as to how far he ſhall proceed, 
on the Foot of the extraordinary Rules, 
and then go on, on the ordinary Rules, 


It is frequent for Plaintiffs after the 
Time given by the extraordinary Rule 
is out, to let another Term, or a Part of 
a Term paſs, and then they have taken 
out Proceſs, not only to the Time that 
was given, but to the Time that lapſed 
afterwards, to the Day of entering their 
Proceſs ; but that hath been judged irre- 

gular 
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gular, and that for this plain Reaſon, 
the Proceſs cannot be taken out per Sal- 
tum, and all at once, but by virtue of the 
Conſent or extraordinary Rule; and the 
Conſent is only, that the Plaintiff ſhall 
tunc, that is, when the Time fixed for 
anſwering ſhall be out, take out Proceſs; 
but what Proceſs? only ſuch as would 
have been due in the ordinary Courſe, 
if no ſuch Order had been, and then he 
ought to have gone in the ordinary Man- 
ner, for the Conſent imports no more, 
nor can it be extended further. | 


As to ſhort Anſwers, if Time is gi- Time given ts | 
ven or Proceſs, and the Defendant an- ffn and Des 
ſwers ſhort, it is deemed as no Anſwer, fort, Proceſs 
and therefore the Proceſs may iſſue as if ue Aue. 1 
no Anſwer was filed. | | 

It often happens, that a Defendant in On Report of an 
Contempt, is at liberty to pay his Coſt, fer, Flaintif 
and hath Leave to anſwer, and if he .es. vith 
ſhould: anſwer ſhort, the Plaintiff may 
proceed with his Proceſs, from the for- 
mer Proceſs, as if the Anſwer had not 
been put in; and not be obliged to be- 
gin de novo, unleſs he hath accepted of Vnle6 he hath 
the Coſt, which Lord Chief Baron Gil. Cat vi the 
dert called a Commutation, and the fol- 
lowing Caſe ſeems to confirm our Prae- 
tice. ; 


A Diſtinction was taken by the Soli- idem. 
citor General, and agreed to by the 
Court as reaſonable; and agreeable to 
Vol. II. 84 the 
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the Meaning and Orders of the Court; 
that if any Proceſs of Contempt have 
gone out againſt a Defendant, for want 
of his Anſwer, that on Tender of the 
Coſts of thoſe Contempts, if the Plain- 
tiff accepts them, and the Anſwer upon 
looking into it appears to be inſufficient, 
ſo that the Plaintiff takes Exceptions, 
and the Defendant is obliged to put in 
a further Anſwer, that in order to com- 
pel the Defendant to put in ſuch further 
Anſwer (if not put in Time) the 
Plaintiff muſt begin all Proceſs de novo, 
and go on with it regularly; becauſe his 
Acceptance of the Coſts, was a Remiſſi- 
on of all former Contempts, and pur- 
ged them; but as an inſufficient An- 
ſwer is really no Anſwer at all in the 
Judgment of the Court, if he refuſes to 
accept the Coſts, and the Anſwer being 
put in, and Exceptions taken to it, if it 
is reported inſufficient, he may go on 
with the Proceſs Where he left off, to 
compel putting in a further Anſwer, 
without beginning de nouo, as in the 
other Caſe. Haiſtwell and Grainger, 1 
Ch. Ca. 238. Bac. Equi Ca. 381, 352. 
2 Filliams, Rep. 482. . 


Note, here it is proper to conſider, 


how far he ſhall go on; will the Time 


taken up in Exceptions, and referring 
them, and confirming the Report be 
conſidered? | 


And 


Proceſs, 


And the uſual Proceſs of Contempt 
are as follows, | 


1ſt Attachment. 

2d Alias Attachment. 

3d Pluries Attachment. 
4th Proclamation. 

5th Commijſion of Rebellion: 
6th Serjeant at Arms. 
Ith Sequeſtration. 


The Subpœna is a Summons to the 
Party himſelf, that is Defendant, where- 
fore, not to appear thereon, is acounted 
a Contempt of the Court; and in ſuch 
Caſe an Attachment iſſues to the She- 
riff to take him'up: In this, the Chan- 
cery or Equity Proceſs differs from the 
Proceſs at Common Law, for there, the 
Writ or common Capias, which is in the 
Nature of a Summons, is directed to the 
Sheriff, and the Sheriff antiently-made 
his Return upon it, either ſummoneri fect, 
or nibil habuit in Balliva mea per quod, 
ſummoneri pogit ; here the Plaintiff makes 
Affidavit of the Service of the Subpæna, 
and files it in the proper Office, and 
then the Attachment iſſues of courſe, 
becauſe the Summons is in Nature of 
on Order to attend the extraordinary 
Juriſdiction, and all other Proceſs iſſue 

. oft on 


753 


it Attachment, 


and on what 
grounded, 
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on a Suppoſition of Diſobedience there- 
unto; but if the Summons had iſſued to 
the Sheriff, it had only been a Contempt. 
fhewn to a Miniſterial Officer in not 
paying Obedience to him, and not to 
the Court itſelf : Beſides, at Common 
Law, if a Writ were directed to the 
Party. himſelf, that might have been 
ſmothered, and it would not have laid 
any Foundation for any other Court to 
proceed upon it: But when the Power 
of the Juſticiar was broke, this gave 
the Chancery a Power to iſſue Writs, and 
the other Courts Authority to proceed 


upon them, and therefore theſe were 


RULE. 
Attachment for 
not appearing, 
or for not an- 
ſwering. 


neceſſarily directed to the Sheriff, that 
they might be returned to the other 
Courts; but in the Chancery and Exche- 
quer, where the ſame Court iſſued the 
Proceſs, where the Appearance was to 
be, the firſt Proceſs was directed to the 
Party, that it might be left with him, 
or at leaſt a Copy of it, to make the 
Party more aſcertained of the Time of 
his Appearance. M. S. Treatiſe of the 
Original of the Court of Chancery, by the 
late Lord Chief Baron Gilbert. 


By the gth general Rule, no Attach- 
ment for not appearing on Subpana is 
to iſſue out, but on Affidavit firſt made, 
and filed, of the Service of ſuch Subpæna; 
and if the Defendant doth not appear 
in four fitting Days after the Bill filed, 
and Return of the Sulpæna, and 856 

wer 
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ſwer within four ſitting Days, after ſuch 
Appearance, then, upon Failure of ei- 
ther, and not before, the Attachment to 
iſſue, | 


And in this Court, although the De- Atachmentmay 
fendant's Place of Abode be particularly PF Stent i 
mentioned in the Affidavit, of the Ser- any County. 
vice of the Subpgna, yet the Procels 
may be directed to the Sheriff of any 
County; but in all Caſes, the Place 
where the Subpæna was ſerved, ſhould be 
particularly mentioned in the Affidavit 
of Service. 


And upon this Attachment there are two The uſual Re- 
Returns, either a cepi Corpus, or a non eſt — 
inventus ; but the firſt Return js ſeldom che Sheri; 
or never made, the Sheriff generally 
returning thereon, that the Defendant is 
not found in his Bailiwick ; but as the 
Proceſs may be directed to any County, 
the Clerk who makes them our, 1s uſual- 
ly impowered, by the Sheriff of ſome 
County, to return them, FI 


But in an Attachment, the Form of 1 
the Writ is, ita quod habeas Corpus ad men, and how 
reſpondendum nobis tam de quodam, Con- d Sheriff i» to 
temptu per prefatum H. nobis illatum ut Prifane, 
dicitur, quam ſuper bijs que fibi tunc & 
ibm. objicientur, et ad faciendum et ulte- 
rius recipiendum quod dicta Curia noftra 
conſideraverit in hac parte et boc nullate- 
nus omittas, et habeas ibi boc breve; by 
which Words it might ſeem they might 


T 3 amerce 
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amerce the Sheriff for not bringing in 
the Body, as they did upon the Capias 
at Common Law; but becauſe the 
Writ was originally founded upon a Con- 
tempt, it ſeems that when the Sheriff 
has taken up the Body, he has paid O- 
bedience to the Writ, though he does 
not actually bring him up to the Court; 
becauſe, the Contempt only induces a 
Commitment, which is ſatisfied, by 
Impriſonment in the County Gaol; and 
the Statute of Meſiminſter 2d only re- 
lates to original and judicial Writs, and 
not to theſe prerogative Proceſs, and 
therefore they iſſued an Habeas Corpus, 
which is an undoubted Writ, within the 
Statute upon which to found an Amer- 
ciament. M. S. Treatiſe of the Original 
of the Court of Chancery, by the late 
Lord Chief Baron Gilbert, 


= Sher So that if the Sheriff returns a cepi 
Hob. Cop, ro Corpus the next Step is to move for a 
_ Habeas Corpus, to bring up the Defen- 

dant's Body, if he will not anſwer be- 
| low ; for the Sheriff has executed the 
il Command of the Writ of Attachment, 
| by taking the Body, and he cannot car- 
| ry him out of the County, without the 
| | Command of the King; and if he 
1 ſhould carry him out of the County 
without the King's Writ, it would be 


an Eſcape. | Ibidem, 


The runinzout Tf the Sheriff returns a nou eft inven- 


of Procei< to a 
Sequeſtration, us on the firſt Attachment ( which is 
on the Return of : generally 


nen e/c tnventus. 


" Proceſs, 


generally the Caſe) and the Defendant 
ſtill ſtands out, the Plaintiff may then 
iſſue an alias Attachment, and upon the 
like Return on the alias Attachment, 
a pluries may iſſue, and upon the like 
Return on the pluries Attachment, the 
Plaintiff may then iflue a Proclamation, 
having firſt obtained an Order of the 
Court for that Purpoſe, which is entered 
of courſe in the Office, at the Inftance 
of the Plaintiff's: Attorne x. 


And note, the Writ of Proclamation 
is a Proceſs, iſſuing out of the extraor- 
dinary Juriſdiction, upon a uon eft inven- 
tus, returned on the preceding Proceſs, 
commanding the Party to appear in the 
Chancery, Subpæna Ligeancicx. Now 
where a non eſt inventus was returned 
on a Capias, iſſued in a criminal Matter, 
they proclaimed the Party, and if he 
did not come in on ſuch Proclamation, 
he was declared an Outlaw, ſo if he 


The Proclama : 
t on a Proceſs 
iſſuing out of the 
extraordinary 
Juriſdiction. 


contemned the extraordinary Juriſdicti- 


on he was proclaimed; or if he was not 
taken, or did not come in upon ſuch 
Proclamation, then he was deemed a 
Rebel, and thereupon a Commiſſion of 
Rebellion iſſued. Jbidem, and vide Dal: 
kon, 379, 380. | 


It hath been doubted; whether upon 
an Attachment, or Proclamation, the 
Sheriff may break the Doors or not; 
{ome have held that the Intent of the 
T4 Writ 


The Sheriff up- 
on Attachment, 
or Proclamation, 
cannot break o- 
pen Doors, and 
Why. 
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Writ is to go no further than a common 
Capias, and that according to the Au- 
thority of Semaine s Caſe, 5 Coke gi, it 
would be very inconvenient that the 
Sheriff's Officers, that execute com- 
mon Proceſs, ſnould have, by this Writ, 
an Authority to break into a Man's 
Houſe, and that his Houſe ſhould not 
be a Protection to him; others have 
held that the Writ is propter Contemptum 
nobis illatum, and that therefore, being 
in the Queen's Caſe, there is no Privi- 
lege or Protection againſt the Queen's 
Proceſs; but the true Reaſon of this 
Doubt, both in Dalton and Compton, 
ariſes from the not underſtanding the 
true Nature of the Proceſs, and the 
true Reaſon of Semaine's Caſe, for doubt- 
Jeſs upan an Attachment, or Proclama- 
tion, the Sheriff cannot break the 
Doors; and the Difference as to this 
Matter is, that when there is only Au- 
thority in a Proceſs to take the Perſon, 
or levy the Debt, the Sheriff can go no 
The Difference further, becauſe the Writ gives him no 
between Proces further Authority; but in the Queen's 
tempt, between Caſe, or in the Caſe of Outlawry, there 
Party and FarY> are the Words non omittas propter Liber- 
Suit ofthe Queen Zatem aliquam, and therefore ſuch Writ 
Sr Qutlawry. gives Authority to break the Houſe ; 
beſides, that in the Caſe of Outlawry, 
no Man ſhall receive Protection from 
the Law, of which he is declared a Vi- 
olator, and therefore the ſeizing him as 
an Outlaw, doth imply the Liberty of 
entering and ſeizing him whereſoever — 
8 a wy 
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lay hid; but it may be aſked why in the 
common Caſe of a Contempt, the Pro- 
ceſs was not ſo formed as to give Autho- 
rity to Sheriffs to enter the Freehold ; 
the Reaſon 1s, | 


Firſt, becauſe the very Notion of i- Reaſons why «a 
berum Tenementum \s, that the Tene- e 0 
ment ſhould be freed by the Law, from brcak open 
all actual Violence, for that cannot be Pacha 
ſaid to be held freely, if the Lord that 
had Right to diſtrain, or the Sheriff that 
was to ſerve the ordinary Proceſs, had a 
Power to enter by Force, and if the 
Lord was not permitted to enter with 
actual Violence, where he had a Right 
to his Rent, the Sheriff could not be 
allowed to enter by Force, to ſerve the 


ordinary Procels. 


Secondly, becauſe in the Time when midem. 

the Tenures were in their full Height, it 
was thought too ſevere, that the Lords 
that had generally Demands on their 
Tenants, ſhould break in upon their 
Tenants, ſince the Violence of ſuch a 
Proceſs in the firſt Inſtance, might com- 
pel them to pay more than was due. 


Thirdly, becauſe the Party might be idem. 
ready and willing to anſwer the De- 
mand, and therefore it is too ſevere to 
extort that by Violence, which it doth 
pot appear but that the Party is ready 


jo pay. 


Fourthly, 
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Ibidem. 


If the Sheriff re- 
ſuſes or neglects 
to return the 


P roceſe, he may 
be ſined. 


Proceſi. 


F nds The a Proceſs of a 
whole 2 muſt be ſerved by the 
Sheriff, but the Law muſt, in a Caſe of 
this Kind, take Notice, that i it could not 
be ſerved but in proper Perſon ; and it 
were too much, to lodge ſuch diſcretio- 
nary Power in the Deputy of a Miniſter, 
to violate Mens Houſes, in Execution of 
Proceſs, in the firſt Inſtance. See the 
aforeſaid M. S. Treatiſe, of the Original 
of the Court of Chancery. 


And note, that the Liberty of a 
Man's own Houſe ſeems to be a Matter 
very much contended for, from the 
Conqueſt till the ſettling of Magna Char- 
ta; for the Conqueror carried his Endea- 
vours to reſtrain Men from the Free- 
doms they had been uſed to in their 
own Houſes, as may be ſeen in Selden's 
Fanus, 55. 65. And therefore, in the 
Time of Henry the 3d, under the Pro- 
tection that the Law gave to Houſes and 
Caſtles. they uſed to ſhelter unlawful 
Diſtreſſes, which were therefore Incon- 
veniencies provided againſt by the Sta- 
tute of Marlbridge and Weſtminſter. 1, 
2. Jbidem. And fee 2d Iuſt. 139. 193. 
And Selden's Janus, 155. 165, © 


If the Sheriff refuſes, or neglects, to 
return any of the foregoing Proceſs of 
Contempt, the Plaintiff's Attorney may 
proceed to fine him; and after a ſecond 


— the Court, upon Motion of the 
Plaintiff 's 


Proceſs. 


Plaintiff's Attorney, will grant an At- 
tachment to the Purſuivant againſt the 
Sheriff, but if the Sheriff hath ta- 
ken the Defendant's Body, a Habeas 
Corpus ruſt iſſue to bring him in, for 
the Reaſons beforementioned, | 


The next Proceſs is a Commiſſion of 
Rebellion ; and this is a particular Com- 
miſſion, directed to Commiſſioners, ge- 
nerally four private Perſons, Conjunttim 
& Diviſim, commanding that A. B. 
ubicung. invent. foret infra Regnum Hi- 
bernie, tanquam Rebellem et Legis naſtræ 
Contemptorem Attachiatis ſeu Attachiart 
Faciatis ita, &c. Tot. 37. 


By the 18th general Rule, Commiſſi- 
ons of Rebellion and Attachments to 
the Serjeant at Arms, iſſue of courſe, 
the Proclamation being firſt returned, 
and filed in the Office, and the Orders 
for the ſame duly taken out; and if the 
Party will ſtand out to a Commiſſion, or 
Serjeant at Arms, his Anſwer 1s not to 
be accepted, till he firſt enters into Re- 
cognizance with Security, to perform 
the Decree of the Court, if the other 
Party deſires the ſame. * 


The 


+ A Defendant in Equity is not originally obli- 
ged to give Security to abide the Decree, it is 
the Contempt only that ſubjects him to this Ob- 
ligation. But it is ſaid, that Heirs, Executors, 
Adminiſtrators and Truſtees, are (as ſuch) excepted 
out of this Rule. 
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And an Attach- 
ment to the Pur» 
ſuivant may be 
iſſued agai 

him, 


The Commiſſion 
of Rebellion. 


RULE, 
Commiſſion of 
Rebellion and 
Serjeant at 
Arma, how they 
iſſue. 


And Defendant 
to give Security 
to perform the 
Decree, if re · 
quired, 
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The Rule for the Commiſſion of Re- 
bellion is entered of courſe at the Inſtance 
of the Plaintiff's Attorney. 


How the Plain= Tf a Defendant ſtands out, the Proceſs 
tiff is to proce of Contempt, either for not appearing, 
after a Com- or not anſwering to a Commiſſion of 
—— Rebellion, and afterwards enters an Ap- 
or anſwer, Pearance, or puts in his Anſwer (as the 
Security or pay- Caſe is) without giving Security, and 
— Colt of paying the Coſt of the Proceſs, the Courſe 
denten, is, forthe Plaintiff's Attorney to put a 
Rule on the Defendant, to give Security 
to abide the Decree of the —_ and to 
pay the Coſts of the Proceſs in four Days 
after Service of the Order for that Pur- 
poſe, or that the Plaintiff may be at Li- 
berty to proceed notwithſtanding the Ap- 
arance ſo entered, or Anſwer filed. 
And when the ſaid four Days are expired, 
then, upon an Affidavit of the Service of 
the ſaid Order, a Certificate of the Com- 
miſſion of Rebellion being obtained, and 
of no Recognizance entered into, and 
on Motion of the Plaintiff's Attorney 
thereon, the Court will make the ſaid 

Order abſolute. | 


Defendant to In the Caſe of Gibbons againſt Leary 


Ee in this Court, Trin. 1757, the Defen- 
and tender the dant having ſtood out the Proceſs of 
ceſs, or Plaintiff Contempt, to a Proclamation of Re- 
may proceed. hellion, entered an Appearance; but 

not having given any Notice thereof to 


the 


Proceſs. 


the Plaintiff's Attorney, nor tendered 
the Coſt of the Proceſs, the Plain- 
tiff's Attorney entered a Commiſ- 
fon of Rebellion, and then obtained 
ſuch Order as aforeſaid, for Liberty to 
go on with Preceſs, notwithſtanding 
the Appearance: Afterwards a Motion 
was made by Counſel, on Behalf of the 
Defendant, to ſet aſide the laſt Order, 
as the Commiſſion of Rebellion was 
entered after the Defendant had 
appeared ; but as the Defendant had 
not given the Plaintiff any Notice of 
the Appearance, nor tendered the Coſt 
before the Commiſſion was entered, the 
Muy on ſolemn Debate, would make no 
ule. 


Quæœr. Would not the Caſe be the 
ſame, were the Proceſs for Want of an 
Anſwer. 


Although the Rule in this Court be, 
that where a Defendant ſtands out 
the Proceſs of Contempt to a Com- 
miſſion of Rebellion, he ſhall (if required 
by the Plaintiff) give Security to abide 
the Decree of the Court; yet, if the 
Demand be not perſonal, but a De- 
mand on the Eſtate, the Rule ſhall 
be diſpenſed with. It was ſo deter- 
mined on full Debate, in the Caſe of 
Darcy againſt Darcy and Darcy, in this 
Court, Trinity Term, 1757, notwith- 
ſtanding the Plaintiff had before ob- 
tained 


Where the De- 
mand is on the 
Eſtate, the Court 
will not compel 
the Defendant 
to enter into Re- 
izance, tho 
he ſtands out the 
Proceſs to a 
Commiſſion of 
Rebellion, 


— O—— ——C — — —— — — 
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tained ſuch Order for Liberty to proceed 
on Default of the Defendant, in giving 
Security to abide the Decree, and pay- 
ing the Coſt of the Proceſs as aforeſaid, 
and had alſo obtained a Sequeſtration, 
and an Order for ſetting down the 
Cauſe to be heard thereon, to have the 
Bill taken againft the Defendant as con- 
feſſed. 


The Commii- On this Writ it is held, that the Comi- 

open Dose, c miſſioners may break open the Houſe of 

execute theCom- the Party, or of another, where he is to 

bellim, fake him, becauſe the Words of the 
Writ are, that they ſhould attach the 
Party, Tanquam Rebellem et Legis noftre 
Contemptorem, and therefore, this is with- 
in the Proceſs of Outlawry ; for where 
you are to take the Party as a Contem- 
nor of the Law, the Deſign of the Writ 
is, that he ſhould not be any where pro- 
tected by the Law, and therefore, it 
implies an Authority to enter into the 
Houſe. Dalton 253, Compton, 33, 47. 
2 Prax. Alm. 61. 5. 60. 92. 


The Reafon wbů And this is indeed the Reaſon why 
cd 1 Cen, this Procels is directed to Commiſſioners, 
miſſioners and ] and not to the Sheriff, becauſe the Sheriff 
nor © the She- cannot be ſuppoſed to execute all ſuch 


riff. 


Proceſs in Perſon; and it may be incon- 
venient to truſt ſo great a Power with a, 
Deputy of a Sheriff's Nomination, and 
therefore this Court appoints its own 
Commiſſioners, who are entruſted to do 
every Thing very carefully, and are an- 
ſwerable 
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ſwerable to the Court for their Miſ- 
Carriages. | 


The Commiſſioners have Power by What Afiftance 
their Commiſſion to call to their Amt — 
tance any Perſon, or Peace-Officer to mand and have, 
aſſiſt them in taking the Defendant ; are te procees, 
and by the Writ, the Sheriff 1s bound — _ Priſoner 
to aſſiſt them, but not to take their Pri- 
ſoner from them; and if any Perſon ſhall 

reſcue him, the Court will order the 

Reſcuer to ſtand committed. 1 Har, 

Ch. Praft. 325. 3d Edit. Pra, Regr. 

in Chancery, 99. n 


On Commiſſions of Rebellion, the — 
Commiſſioners are not intitled to any to de paid, and 
certain fixed Fee, but ſhall be paid for 8 
their Trouble as they deſerve; they Þcfore,and when 
can take Bail for the Defendant's. Ap- Decree. 
pearance * unleſs this Proceſs iſſues after 
a Decree, in which Caſe they muſt bring 
up their Priſoner, and have him com- 
mitted to the Four-Court Marſhalſea, 
which the Court will do on an Attor- 
ney's Motion, where he is to remain 
until he has paid the Money, or per- 


Cs formed 


® After a Decree, the Practice now is, upon a 
non Fg inventus, being returned upon an Attachment, 
to iſſue a Serjeant at Arms. See title Decree, c. 
And in any Caſe whether before, or after a Decree, 
the Commiſſion of Rebellion is ſeldom executed ; if 
it be before a Decree, on a non eff inventus thereon, 
an Attachment to the Serjeant at Arms, iſſues, 
and upon the like Return by him thereon a Seque/- 


tration. 
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formed the Decree, and cleared his 
Contempt, and the Court will order hint 
A Juſtice ef then to be diſcharged. But note, the 
Peace cannot. . Juſtices of the Peace cannot bail the 
dant. Defendant, although it is an Offence 
againſt the publick Peace. Traci. Regr. 


in Chan. 95. 2 Ch. Rep. 262. 
And the Deſen. The Bail is uſually taken by the Com- 


dant is then to : . l 
pay his Coſts. miſſioners in their own Names, with a 
Condition for the Defendant's Appear- 
ance, and the Defendant, upon his being 
admitted to Bail, ought to pay the Coſts 
of his Contempt, 1 Har. Ch. Pracdl. 


325, and Pratt. Reg. in Ch. 95. 


How the Com- Tf theCommiſſioners refuſe to returnthe 
. * 7 Writ, the Court on Motion of the Plain- 
they return not tiff s Attorney, will order them to return 
che et or it; which Order if upon Service they 
eſcape, obey not, Proceſs of Contempt may iſſue 
againſt them. And if they take the 
Party, and ſuffer an Eſcape, the Court, 
on Affidavit and Motion, and a Day 
given to ſhew Cauſe: to the contrary, 
will order them to be committed, till 
they bring him in, or pay the Debt and 
Colt. 1 Har. Ch. Pract. 324. Toth. 38, 


39. 


The proceedings When a Commiſſion of Rebellion has 
Zecmiey, üpen a iſſued againſt the Defendant, he muſt, 
Commiſhon of (as has been faid) enter into a Recogni- 
Rebellog. Zance to perform the Decree, before 
his Anſwer ſhall be received. And for 

this Purpoſe, his Attorney is to * 

that 
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that it may be referred to a Baron, to 
. meaſure the Security the Defendant is 
to give, and the Court will make an 
| Order for that Purpoſe, and then, he is. 
to take out a Summons from the Ba-. 

ron, to attend the Reference, and is to 
ſerve the Plaintiff's Attorney therewith, 
and alſo with a Copy of the Order of 
Reference, and to proceed thereon, as 
on other References: And when the 
Baron hath ſigned his Report, it is to 
be brought to the Chief Baron, and the 
Defendant is to enter into a Recogni- 
zance, in the Sum meaſured. by the Ba- 
ron, for performing the Decree. 


If the Plaintiff fails to attend on the Ibidem, 


- ſecond Summons, the Baron will pro- 
ceed Ex Parte. 


The Defendant-is to procure two ſuf- Tide. 


ficient Perſons to be Security for him, 
but the Defendant is not to execute the 
Recognizance, nor is he obliged to ſerve 
the oppoſite Party with the Names of 
the Sureties ; however it will not be amiſs 
to ſerve them twenty-four Hours before 
the Hour, to be appointed for entering 
into the Recognizance. | 


The Chief Baron ſometimes requires Ibidem, 


the Sureties to ſwear themſelves worth 
double the Sum, meaſured for the Se- 
curity, but 'this is only where the Sure- 


ties are not known, or where there is 
_—_— 0 any 
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oy any Douht as to their Subſtance, or Cir- 
cumſtances. | 


Bbidews. When the Recognizance is perfected, 
then the Chief Baron's Clerk is to fign 
a Certificate thereof, and to deliver the 
fame to the Defendant's Attorney ; and 
upon his producin this, and a Rece t 
from the Plaintiff's Attorney, for the 
Coſt of the Proceſs, the Anſwer ſhall 
be recerved. | | 


widem- I after the Order of Reference hath 
been obtained, the Defendant's Attor- 
ney ſhall neglect or delay, to proceed 
thereon, ' the Plaintiff's Attorney may 
2 to diſcharge the Order of Re- 
rence in like Manner, as upon a Re- 
ference of Exceptions to ſhort Rovers 


— — . If the Defendant would give Bail be- 

— — . fore a Baron on the Circa he is to 

ron, on. Circuit. apply to the Court, by his Conſe], for 
an Order for that Purpoſe, and the Court 
will grant it; but he is. to give proper 
Notice of ty Motion, to the Attorney 
for the oppoſite Party. 


Serjeant at Arms. 


An Attachment 2 ** next Proceſs, after a Commiſſion 
tArms, on fe. L of Rebellion, is an Attachment or 


at Arms, on re- 


turn of a =» of Writ directed to the Serjeant at Arms; 


inventus, : 3 
Commiltion of and this is granted on a Return of a 
Rebellion, | non 


J 


Proceſi. 


non eſt inventus, upon a Commiſſion of 
Rebellion, upon Motion of the Plaintiff's 
Attorney; but the Rule is uſually entered 
of courſe in the Office. See the 18th 
general. Rule, Pa. 761. 


And the Serjeant at Arms is an antient 
Officer belonging to this Court ; and he 
alſo attends the Houſe of Commons; 
and his Office there is to keep the Doors, 
and to execute ſuch Commands, touch- 
ing the Apprehenſion and Taking into 
Cuſtody of any Offender, as the Houſe 
hall imoin him : He is alſo to attend the 
Perſon of the King, and to arreſt Perſons 
of Condition offending, and to give At- 
tendance on the Lord High Steward, 
ſitting in Judgment on any Traitor. He 
is intitled to two Pounds ten Shillings 
Caption Fee, nine Pence a Mile travell- 
ing Charges, and ſix Shillings and eight 
Pence a Day for every Day his Priſoner 
is in his Cuſtody. 


By an Order made in the Chancery of 
England, by the Earl of Macclesfield, the 
Plaintiff may move of courſe for a Ser- 
jeant at Arms, in all Caſes, on the re- 
turn of a cepi Corpus. Moſeley's Rep. 
805+ 


Here it may be inquired, why thete Why there muſt 


mult be a Serjeant at Arms, after the 
Return of the Commiſſion of Rebellion, 


U 2 efore 


Rebellion, before 


The Serjeant at 
Arms, an anti- 
ent Officer; and 
his Buſineſs, 


A Serjeant at 
Arms, in all 
Caſes, on a cepd 
Corpus returned · 


be a Serjeant at 
Arms after 2 
Commiſſion of 


Proces. 


before a Sequeſtration can iſſue; ant 
the Reaſon ſeems to be, becauſe Com- 
miſſioners, for executing the Commiſ- 
fron of Rebellion, are of the Plaintiff's 
own Nomination, and the Court wilb 
not iſſue a Proceſs upon the whole Lands 
and Goods of the Defendant, until one 
of it's own Officers fee that the Defen- 
dant do totally diſappear ;. and hence it 
is, that the Return of the Serjeant ar 
Arms, is particularly recited in the Se- 
queſtration, — 


The Proceedings If the Serjeant at Arms, refuſes or 
— 2 neglects to return this Proceſs, the 
for not returning Plaintiff 's Attorney may proceed to 
2 fine him; and after a ſecond Fine, 
the Court, upon Motion of the Plain- 
tiff's Attorney, will grant an Attach- 
wow be is to dif Ment to the Purſuivant againſt the Ser- 
poſe of-his jeant at Arms. If the Defendant be 
* taken on this Writ, the Serjeant uſually 
takes. Bonds for his Appearance, if not, 
the Defendant is to be committed to the 
Marſbalſſea, of the Four-Courts : But Note, 
The Sheri® 9% the Sheriff is not bound to take his 
| him, Priſoner from him, 


$ 


' Huſband and On Proceſs of Contempt againſt Baron 
_ = Fog and Feme, the Wife may be taken into 
Serieant at Cuſtody by the Serjeant at Arms; and 
Wiz out he: he ſhalt have Fees from the Huſband 
charged on put- for both but upon the Wife's putting 
hg m in her Anſwer, ſhe fhall be diſcharged, 

without 


without e a to give Security 
to abide the Decree, as he muſt, if the 
Plaintiff ſhall require it. 


By two Orders, 18th and 22d May, No Dicharge, or 
1 7 3, upon reading the humble Petition Conſent of cither 
of Richard Povey, Eq; Serjeant at Arms ant a At 
of this Court, and Jabn Cameron, Gent, t the Serjeant 
Purſuivant of the ſaid Court, complaining Purfuiraz,co be 
that after Writs are delivered to them A vail, un- 
from the ſeveral Officers of this Court pas. © 
to them reſpectively directed, and that 
they, in Obedience thereto, ſend down, 
at heir own Expence, Men and Horſes 
to execute the ſame, to their great Coſt 
andCharges ; and that by reaſon of Notice 
given, or ſome other Means, the Per- 
{ons againſt whom ſuch Attachments 
iſſue, abſcond, or withdraw themſelves, 
ſo that they cannot be taken, and af- 
terwards the Attornies of the ſaid Court 
diſcharge or ſuperſede the Serjeant at 
Arms, or Purſuivant to ſuch Attachment, 
but take no Care to ſee the Petitioners 
ſatisfied their reſpective due Fees, and 
Charges, that they were at as aforeſaid. 
It was therefore ordered by the Court, 
that whenever any Writ of Attach- 
ment ſhall iſſue reſpectively, to the Ser- 
jeant at Arms, or Purſuivant of this 
Court, and that in Obedience thereto, 
they reſpectively ſend down their Meſ- 
ſengers to execute tlie ſame, that no 
Diſcharge or Conſent from any Attor- 
ney of this Court, or his Client, only, 
ſhall be of any avail, or hinder the 
U 3 execution 


* 
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what, and when 
introduced. 
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Execution of the ſaid Attachments, unlefs 
their reſpective Fees be firft paid: 
And that no Perſon or Perſons, to be 
taken on any Attachment, ſhall be diſ- 
charged from the Serjeant at Arms, or 
Purſuivant, until the faid Perſon, or Per- 
ſons do firſt produce to them a Super/ede- 
as, under the Seal of this Court. And the 
reſpective Officers, of this Court, to ifſue 
no Super ſedeus, to ſuch Attachments, 
without the Perſon, ſo ſuing for the ſame, 
do firſt pay off the faid Serjeant at 
Arms, and Purſuivant, their reſpeCtive, 


-uſual, and due Fees : And that un- 


til they are paid their reſpective Fees, 
the ſajd Serjeant at Arms, and Purſui- 


vant, reſpeCtively, ſhall be at Liberty to 


renew the faid Attachment, notwith- 
ſtanding the Attotnies to ſuch Con- 
tempts, ſhall not renew, or conſent to 
the Renewing the ſame, | © = 


"WY 


Of Sequeftrations. 
© EC! TP 


T* next and laſt Proceſs is a Sequeſ- 


1 tration, which was firſt introduced 


in Lord Bacon's Time, and then but 


Of the Sequeſ- 
tration, and de- 
queſtrators at the 
Civil Law. 


— 


ſparingly uſed in Proceſs, and after a 


mand; 1 Vern. 421. 


| Decree, to ſequeſter the Thing in De- 


This is a Proceſs in great Uſe in the 
Civil Law, as appears by Domat's 'Tred- 
1 * „ e him ns bh - tife 


Proceſs. 

tiſe of the Civil Law. Vol. 1. Tit. 7. of 
a Depofitum S. 4. pa. 138, to 148. And 
Sequeſtrators are. there ſaid to be ap- 
pointed in two Caſes, either by the com- 
mon Conſent of the Parties, when they 
all agree to it, or by the Judge, when 
the uncertainty of the Owner of ny 
Thing controverted, and the Neceſſity o 

committing it to the Care and Keeping 
of ſome Body, oblige the Judge to 
order the Thing to be ſequeſtred pend- 
ing the Suit. And this is there called 
a judicial Sequeſtration ; which is diffe- 
rent from that made by Conſent of Par- 
ties, this being a Covenant, the other a 
Regulation made by the Judge: For 
much curious Learning on this Proceſs, 
ſee the ſaid Author. 


It is now become a common Proceſs, 
in our Courts of Equity, and may be 
ſaid to be twofold, that is, it iſſues either 
as meſne Proceſs on the Defendant's De- 
fault in not appearing, or not anſwering, 
after the whole Proceſs of Contempt 
have been ſpent againſt him; or it iſſues 
as a judicial Proceſs in Purſuance of a 
Decree, and to enforce the Performance 
of it; and it is the Execution and Life 
of a Court of Equity; and as it is the 
Fruit of a long Suit, it is to be favoured, 
and in this Caſe, it is ſaid to be analo- 

ous to an Execution at the Common 

aw, 1 VLilliams 308. 


v4 Aud 
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queſtration two- 
told, meſne and 
judicial, 'Y 
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nd firſt of the 88 on meſne 


Sequeſtration 
on meſne Pro- 
ceſs, 


How directed. 


Sequeſtrators 
accountable and 
how they are to 
Act, 


Proceſs. 


A Sequeſtration, on meſne Proceſs, is 
iſſued by Order of Court, on a 
Counſel's Motion, upon a non eft in ventus 
being returned upon the Attachment to 
the Serjeant at Arms; and it is gene- 
rally directed to four or more Commiſ- 
ſioners, impowering them to ſeize the 
Defendant's real and perſonal Eſtate in- 
to their Hands, and receive and ſequeſ- 
ter the Rents and Profits of his real 
Eſtate, until the Defendant ſhall have 
anſwered the Plaintiff's Bill, or perform 
ſome other Matter which has been or- 
dered by the Court, for not doing where. 
of he is in Contempt as aforeſaid. 


And theſe Commiſſioners are called 
Sequeſtrators, and are accountable to the 
Court, and are to act in the Execution 
of their Office, according to the Directi- 
on of the Court ; and they are to make 
Return, from Time to Time, of what 
they have ſeized, as the Court directs, and 
are to account for what comes to their 
Hands, and to bring the Money into 
Court, as the Court ſhall direct, to be put 
out at Intereſt, or otherwiſe diſpoſed of, 
as ſhall be found neceſlary ; but this Mo- 
ney is not uſually paid to the Plaintiff, 


but 1 is to remain in Court till the Defen- 


dang 
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dant hath appeared, or anſwered, and 
cleared his Contempt ; and then what- 
ever hath been ſeized, by Virtue of the 
Sequeſtration, ſhall be accounted for, and 
paid him ; however, the Court hath the 
whole under their Power, and may act 
therein agreeable to the Equity of the 
Caſe : And the Plaintiff's Counſel may 
move and obtain an Order for the Te- 
nants to attorn, and pay theirRents to 
the Sequeſtrators ; or for the Sequeſtra- 
tors to ſell and diſpoſe of the Goods of 
the Party, and keep the Money in their 
Hands, or bring it into Court, as the 
Court ſhall ſee fit. 


How the Sequeſtration is to be exe- Sequeſtration 


how to be exe- 


cuted, and the Proceedings to enforce it, cuted, and the 
in Caſe of Diſobedience, See Page Proceedings in 


Caſe of Diſobedi- 
778. | once, 
Where Goods, that are of a periſha- Cntr 


ble Nature, are ſequeſtred on meſne Pro- Nature, may be 
ceſs, the Court will, upon Application of {9 by Order «t 
Counſel, order the Sequeſtrators to ſell 

them; but without the Direction of the 

Court, they cannot even remove the 

Goods, much leſs ſell them, for the 

Goods are only to be retained, in Nature 

of a Pledge, to anſwer the Contempr. 

Bunb. Rep. 273. 


Sequeſtration, on meſne Proceſs, are Sequeſtrators on 
accountable for the Profits; and can re- Tn Procets 


to retain only, 


tain only ſo far, as to ſatisfy for the Con- e far as to fa 
jempt. 1 Vern. 248, and ſee Bunb. wn, 
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Rep. 253, where it is faid that a Sequel. 
tration, for Want of an Appearance, is to 
be looked upon only as a Diſtringas, ad 
Inſtnitum at Law. 


One Defendant This Proceſs is like an Outlawry at 
— Common Law, ſo that if a Defendant 
2 who cannot be found, is proceeded 
uf may proceed againſt, to a Sequeſtration, and does 
againſt the reſt. not then appear, you may proceed 


againſt the reſt. 2 Ch. Ca. 139. 
Troſtees failing If a Truſtee ſhould fail to appear, and 


ee agaatt Proceſs to a Sequeſtration ſhould iſſue 
them. againſt him, the Court ſhall proceed as 
if he had duly appeared, and put in his 
Anſwer. See the Act of Parliament 
among the Proceedings on Hearings up- 


on Bills taken pro Confeſſo. 


—— Where one of the Defendants is in 
nt and Contempt to a Sequeſtration for Want 
— _— of an Anſwer, and the Cauſe is heard 
D-fndants, yer againſt the other Defendants, yet the 
he may come in Defendant, who is in Contempt, ma 
and anſwer. X 
come in and anſwer, and the Cauſe 

may be heard again as to him. 2 


Fern. 228. 


— nr A Sequeſtration is the firſt Proceſs 
Peer tor Want of againſt a Peer, or Member of Parlia- 


an Anſwer, «nd ment; but if there be an Order for a 
E 00.0 in an 


inſufficient one, Sequeſtr ation nf a ainſt 4 Peer for Want 
yet the Order for of an Anſwer, and he puts in an inſuffi- 

e Sequeltration ©, | n 
hall not be abto- Cient one, yet the Order for the Sequeſ- 
tration ſhall not be made abſolute, but 
e 


Proceſs. 


a new Order for a Sequeſtration ni ſhall 
be made. 2 Williams, 385. 


A Sequeſtration may iflue againſt an 
Infant for not appearing. 2 Ch. Ca. 
TR . 


And here let it be obſerved, that the 


of Proclamation do iſſue of courſe with- 
out Motion ; becauſe the Clerks of the 
Office, when there is an Affidavit made 
of the Service of the Subpena, do know 
whether there is an Appearance or not, 
and the Defendant not appearing, upon 
the Return of each Proceſs, is the War- 
rant for making out the other ; but the 
laſt Prerogative Proceſſes are not to iſſue 
but by Order of Court; becauſe it muſt 
firſt appear to the Court, that the com- 
mon Miniſters of Juftice were not able 
to take the Party, before they ſhall have 
Recourſe to this extraordinary Method. 
For the Method of ſetting down Cauſes 
to be heard on Sequeſtrations, and Pro- 
ceedings thereon, See Title Hearing on 
Bill taken pro Confeſſo. 
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Sequeſtration 
may iſſue againſt 


an Infant 


What Proceſs 
iſſue without 


ſeveral Proceſſes of Subpana, Attach- Motion, and 


f v4 k ir what Proceſs a 
ment Alias and Pluries, and the Writ wart by Order 


or ns 


| 
i 
| 
| 
: 
| 


Proceſs. 


Of Sequeſtrations on Decrees and the Pro- 
ceedings thereon, with ſome Proceedings 
on Sequeſtrations in general. 


2 — Have before mentioned that there 
nd, generally 
executed by an are two Sorts of Decrees, a Decree 


＋ 1 in Perſonam, and a Decree in Rem; and 
the Party in that the Decree in Rem is generally exe- 
Poſſeſhonz 3 _ Cuted, by an Injunction to the Sheriff, to 
ſonal Demand by put the Party in Poſſeſſion of the Land, 
a Sequeſtration, Or other Thing demanded ; that the De- 
ings to obtain Cree, in Perſonam, is executed by ſerving 
n. Welte an atteſted Copy thereof, with an In- 
junction to the Party for the Perfor- 
mance thereof, c. And that upon an 
Affidavit of the Service thereof, and of 
a Demand made of the Money, or other 
Thing decreed, and of having a proper 
Power to receive the ſame, and of Diſo- 
bedience, or Refuſal, the Court will grant 
an Attachment, and that upon a Return 
of non eſt inventus thereon, a Serjeant at 
Arms, and upon the like Return thereon, 


a Sequeſtration, See Title Decree, &c. 


Writhowcire®- And this Writ of Sequeſtration is 
ty and Power of Uſually directed to four Perſons, who are 
the Sequeſtra- named by the Party, to whom the Writ 
| is awarded ; and it is thereby command- 
ed, that they, or any three or two of 

them, do at certain, proper, and conve- 

nient Times, go to, and enter upon, all 

the real Eſtate of the Defendant, and 

take, collect, and get into their Hands, 

Rot 


Proceſs. 


not only the Rents, and Profits of the 
faid real Eſtate, but alſo his Goods and 
Chattels, and perſonal Eſtate, and to de- 
tain, and keep the ſame under Sequeſ- 
tration, until the Defendant ſhall fully 
obey, fulfil, and perform the faid De- 
cree, in every Particular, and clear his 
Contempts, and the Court make other 
Order to the contrary. 


The Sequeſtration being fo directed 


779 


Sequeſtration, 
how to be ſer- 


to the Sequeſtrators, any two or more ved, and the 
Proceedi 


of them, therefore two of them at leaſt, 
muſt themſelves ſerve the Sequeſtration 
on the ſeveral Tenants, that is, one of 
the two muſt ſerve it in the Preſence of 
the other ; they cannot make an Attor- 
ney for this Purpoſe, nor delegate their 
Power: And the Tenants alſo are to be 
ſerved perſonally; and this Service of 
the Sequeſtration, by the Sequeſtrators, 
on the Lands, is conſidered as a Seizing 
and Sequeſtring : Then, upon Affidavit 
of the Service of the Sequeſtration, and 
on Counſel's Motion thereon, an Order is 
to be obtained for paying the Rents to 
the Sequeſtrators ; which Order is to be 
alſo perſonally ſerved. And it is faid, 
it muſt alſo be ſerved by two of the Se- 
queſtrators as aforeſaid ; then an Affida- 
vit of this Service is to be made, and 
a Motion, by Counſel, that the Tenants 
may pay their Rents to the Sequeſtra- 
tors, in a reaſonable Time, to be pre- 
ſcribed by the Order, or ſhew Cauſe 
why he ſhould not be attached ; and 

this 


nge 


Cauſe ſhewn 
againſt paying 
the Rent to the 
Sequeſtrators. 


Proceſs. 


this Order, (it is ſaid) muſt alſo be ſer- 
ved by two of the Sequeſtrators, and a 
P Demand made, and if the Rents 

not paid, then, on Affidavit of ſuch 
Service, demand of Rent, and Non-pay- 
ment, and Certificate of no Cauſe ſhewn, 
the Court, on Counſel's Motion, will grant 
an Attachment. 


But where the Tenant can ſhew 
Cauſe againſt paying the Rent, as that 
there 


* Theſe Difficulties attending the Execution of 
this Sequeſtration, are more than it may be poſſible 
to furmount ; beſides the Delay and Trouble of 
two Orders entirely to the ſame Purpoſe : If the 
Sequeſtrators — maſt not only ſerve the 
Sequeſtration, but every Order in the Cauſe, what 
Perſon, of any Credit, would be a Sequeſtrator ? 
And if the Sum be large, what may be the Hazard 
in employing or mean Perſons? Why may 
not the firſt Order, (if two Orders of the ſame 
Kind are to be ſerved) be ſerved by any common 
Perſan ? or why need it be ſerved perſonally ? When 
the Order, on which the Money is demanded, 
comes to be ſerved, it may be proper that two of 
the Sequeſtrators ſhould themſelves ſerve this, and 
that it ſhould be perſonally ſerved. — For the ſake 
of publick Dealings, Intercourſe, and Commerce, 
and of borrowing and lending, thoſe great Advan- 
tages in trading Nations, and without which they 
cannot poſſibly, for any Time exiſt, the Security 
of Money, and the Eaſe of getting it in, ſhould 
be the primary Conſideration of every Society, 
and of every Government, where there are Muni- 
cipipal Laws for the Tranſaction of Property. See 
the Caſe. of M idney againſt Donaldſon, Mich. Term, 
1753, Kennedy againſt Fitzgerald, Hillary Term, 
1754, and M*Nemara againd M*Nemara, Trinity 
Term, 1760, all in this Court, | 


s. 3h Vi... Pas SD 
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there is a prior Sequeſtration, Cuſſodium, 
or the like, there the Court allows the 
Cauſe. 


But Sequeſtrators cannot diſtrain, if Shadern, 
they do, they will be puniſhed by the Tenants may 
Court; but if on Service of the Sequeſ- er Rees, e 
tration, the Tenant voluntarily, and give Security. 
without any Order, pays the Rent, or Part 
of it, or gives Security for it, this is 
good ; ſo determined in the Exchequer 
in the Caſe of the Attorney General 
againſt Z/ynne and Bingham, 7th May, 


1745. 


A Sequeſtration may be had of both Scqueſtration is 


Lands, and Goods, where the Thing Goods where the 


decreed is a perſonal Duty. 1 Ch. — 
Ca. 92. 


And it hath been ſometimes granted . 


for Money of the Party, in the Hands third Peron's 
of others. Toth. 173. , _— 


Hence it appears, that there is a large S Troft re 
Truſt 4 the Commiſſioners fravs. 
named in the Sequeſtration, and there- 
fore great Care ought to be taken, that 
they be ſuch as are able to anſwer for 
what ſhall come to their Hands, in Caſe 
they ſhould be called to an Account. 

And therefore, a general Rule was . — * 
made in the Exchequer, 5th July, 1743, enter into Recey 
that all Sequeſtrators, before the Act, "TT 
do enter into a Recognizance, to be ac- 

countable 
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countable for all ſuch Sums as ſhall 

This Rule not come to their Hands: But note, though 

tree * this ſeems to bea very good Rule, it is 
not now adhered to. | 


Their Duty. They are not to diſpoſe of any Part 
of the Eſtate they have ſequeſtred, with- 
out Leave of the Court; and they are 
to behave themſelves, in all other Acts 
relating to their Office, as the Court 
ſhall direct. 


How to proceed, Tf the Lands, againſt which the Se- 
in the Defen= Queſtration iſſues, be in the Hands of 
— — the Defendant, and not ſet to Te- 
| unſettoTenants, Nants, upon Affidavit thereof, and on 
Counſel's Motion theron, the Court will 
make an Order for the Officer to ſet the 
Lands for a Year, from ſome certain 
Time, the Leſſee or Leſſees giving Secu- 
rity ; and if the Tenants be diſturbed, 
the Court will attach the Offenders. See 
the aforeſaid Caſe of Kennedy againſt 
Fitzgerald, in this Court, Hillary, 1754. 
In England, the Practice is, upon ſuch 
Application, to grant an Injunction to 
put the Sequeſtrators into Poſſeſſion; 
and they to ſet and let; but this may be 
attended with ill Conſequences to the 
Sequeſtrators, as they would be account- 
ble not only for what they made, but 
what they might have made, without 


wilful Default. 


The Defendant. Upon Affidavit that the Defendant 


fter been tak . 
an an Attach= Was gone to Holland, to avoid the Plain- 
tiff's 
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tiff's Demand, and he having before ment goes into 


been arreſted, upon an Attachment, and —— 
a Cepi Corpus returned by the Sheriff, Sadat at 
the Court upon Motion, granted a Ser- 
jeant at Arms againſt him, and upon 


the Return thereof, a Sequeſtration. 1 
Vern. 334. 


Where Lands of the Huſband, out Sequeftration on 
of which, an Annuity to the Wife which the Wife 
iſſued, were ſequeſtered, the Huſband jen any? 
dying the Sequeſtration was diſcharged, Death of the 
as to the Annuity. 1 Ch. Rep. 247. — 


A voluntary and fraudulent . 
avoid a Sequeſ- 

ance, to avoid an approaching Sequeſtra- tration for a per- 
tion for a perſonal Duty, is no Bar to h Duty, void. 


the Sequeſtration, 2 Ch. Ca. 46. 


A Sequeſtration binds from the very Sequeſtration 
Time of awarding the Commiſſion, and Time of award- 
not only from the Time of executing it, ins. 

and its being laid on by the Commiſ- 

ſioners, for if that ſhould be admitted, 

then the inferior Officer would have 

ligandi, et non ligandi Poteſtatem. 1 

Vera. 58. 

If the Goods ſequeſtered are not ſuf- Goods ſequeſtred 
ficient to ſatisfy the Plaintiff his De- the Proceedings. 
mands, he may move by his Coun- 
ſel to revive the Order for a Serjeant 
at Arms. See Moſeley's Rep. 246. Sed 
Quer. if this be the Method? ſee Bunb. 

Rep. 62, where it is ſaid, the Sequeſtra- 
tors may be renewed at the firſt Inſtance, 

Vol. II, X but 


Py 
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Account ordered 
on a firſt Sequeſ- 
tration, at the 
Inſtance of a 
Party who hath 
a ſecond. 


Third Perfon 


having an Inter- , 


eſt in the Thing 
ſequeſtered 


How Perſons 
who have a Ti- 
tle paramount to 
the Sequeſtra- 
tion, are to pro- 
ceed to be relie- 
ved, 


Proceſs. 


but that the former Sequeſtration muſt 
be firſt returned ; and that until then 
the Court will not grant an Order for 
Sale of the Goods, which muſt be firſt 
obtained on Counſel's Motion, before the 
Goods can properly be fold, and then 
a Venditioni exponas ſhall iſſue. 


If a Party obtains a Sequeſtration, 
on a Decree, and that a former Sequeſ- 
tration hath iſſued, and he apprehends 
the Sequeſtrators have received ſufficient 
to diſcharge the Demands, for which 
the former Sequeſtration iſſued, the 
Court, on Motion of the Attorney for 
the Party, who obtained the ſecond Se- 
queſtration, will order the Sequeſtrators 
in the former Sequeſtration to account 
before the Officer, though it iſſued in a 
Cauſe, between other Parties. So or- 
dered in the Caſe of Bouquier and San- 
dys, in this Court, 12th of July, 1748. 


If a third Perſon claims an Intereſt, 
in the Thing ſequeſtered, he muſt come 
in and be examined, pro * ſuo; 
but no Motion can be made for this 
Purpoſe, until the Sequeſtration be re- 
turned. 


Where Sequeſtrators ſeize the real 
Eſtate of the Party, any Perſon who 
claims Title to the Eſtate ſo ſequeſtered, 
either by Mortgage, or judgment, 
Leaſe, or otherwiſe, or who hath Title 


paramount to the Sequeſtration, ſhall = 
| e 


4 


1 
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be obliged to brug a Bill, to conteſt 
ſuch Title; but may move the Court as 
of courſe to be examined pro intereſſe 
ſuo; and in this Caſe, the Plaintiff is to 
exhibit Interrogatories in Order to exa- 
mine him, and for a Diſcovery of his 
Title to the Eſtate, and he may be ex- 
amined thereon accordingly; and the 
Parties may enter into Proof, touching 
the Title to the Eſtate in Queſtion; and 
if it ſnall appear that the Party who is 
examined pro intereſſe ſuo, hath a plain 
Title to the Eſtate, and is affected with 
the Sequeſtration, then it is to be diſ- 
charged as againſt him, with or without 
Coſts, as the Court ſees fit, upon the 


Circumſtances of the Caſe. And there 


may happen other Circumſtances and 
Proceedings upon a Sequeſtration, which 
cannot fall within the general Rule here 
laid down, and which muſt be determi- 
ned according to the Nature of the 
Caſe, and as it appears to the Court. 
1 Harriſon's Ch. Prat. zd Edit. 328. 


If the Decree be againſt a Peer, or Decreeagainit a 
Lord of Parliament, after he hath been Tn go" thre: 
ſerved therewith, the Court, on Counſel's tion. 
Motion, will Order, that he ſhall per- 
form the ſame, in ſuch Time as: they 
ſhall think proper, or that a Sequeſtra- 
tion ſhall iſſue againſt him, by the Time 
the Proceſs to a Sequeſtration could iſ- 
fue, againſt a Perſon not intitled to Pri- 


vilege. 
X 2 In 
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The Partynot In the Caſe of Lady Dacres againſt 

E Chute, 1 Vern. 160, the Sequeſtra- 

Sequeſtrators tors having by Virtue of an Order of 
the Court power to fell Timber, they 
fell Timber to the Value of ſeven thou- 
ſand Pounds, and pay over but two 
thouſand Pounds to the Plaintiff, for 
whoſe Benefit the Sequeſtration was ta- 
ken out; the Lord Keeper would not 
charge the Plaintiff with more than the 
two thouſand Pounds; though the De- 
fendant was an Infant, faying the Se- 
queſtrators were the Officers and Agents 
of the Court, and Men muſt take Care 
to pay their Debts, at their Peril. 


derten, A Sequeſtration, that iſſues as a 
. meſne Proceſs of the Court, will be diſ- 
the Death of he Continued, and determined by the Death 
Party, but not of the Party; but where a Sequeſtrati- 
if it iſſues after . "ps | 
a Decree, tho ON iſſues in Purſuance of a Decree, 
the Decree be and to compel the Execution of it; 
Duty, there, though the ſame be for a perſonal 
Duty, it ſhall not be determined by the 
Death of the Party. 1 Vern. 58. Sed 
Vide 1 Vern. 118. 166, and 2 Peere 
Williams, 621, 622, where it is faid, 
that although ſuch Decree may be re- 
vived againſt an Executor, or Admini- 
But Lands in the ſtrator, if there be a perſonal Fortune, 
Hands of the yet if there be not a perſonal Fortune, 
Meir, not affect- . . 
ed by ſuch De- the Lands, in the Hands of the Heir, 


8 ſhall not be affected by the Decree ; _ 
ſha 
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ſhall ſuch Sequeſtration bind the Feme, Ne hall Saks 
who came in for her Jointure, or Dow- Wife's Jointure. 


er. 


But if the Decree were upon a Cove- But a Decree on 


| nant, that bound the Heir, and the which bound the 


Defendant died, ſuch Decree might be — 
revived by Subpæna Scir. fac. againſt the the Heir, 
Heir, to ſhew Cauſe againſt the Decree, | 
if the Decree be enrolled of Record ; 

or if not, by Bill of Revivor, and when 

you have revived againſt the Heir and 
Executor, you may alſo revive the Se- 
queſtration, upon Motion, if upon co- 

ming into Court they can ſhew no 

Cauſe, why the Decree ſhould not be 
revived, 


But it was reſolved, in Lord So- gut not other- 
mers's Time, that a Decree ſhould have wik. 
the ſame Authority to bind the perſonal 
Aſſets, as a Judgment at Law; and 
therefore ſhall go pari Paſſu, to be paid 
off and diſcharged. But the Lien of 
the Judgment upon Lands, came in by 
the Statute, which only gives an Elegit, 
for a Moiety of the Land, in Satisfac- 
tion of the Debt; and therefore, that 
could give no Authority, to lay on a 
Sequeſtration, on the real Eſtate, for a 
meer perſonal Duty, where the Heir is 
not bound in the Covenant. See 1 
Vern. 58. 118. 166, 
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No Order grant- 
ed to renew, or 
diſcharge a Se- 
queſtration until 
returned. 


Writ of Aſſiſt- 
ance granted foy 
Sequeſtrators 
they having been 
oppoſed. 


And Injunction 
if Poſſeſſion be 
with-held, or ta- 
ken. 


Sequeſtrator: to 
be paid for their 
Trouble, and 
V hat. 


And to their Ex- 
penccs. 


Proceſs. 


And note, that the Court will not 
make any Order, to renew or diſcharge 
a Sequeſtration, in any Caſe, until it is 
returned; for the Sequeſtrators are an- 
ſwerable for what they receive, and 
they have Nothing to indemnify them, 
but the Authority given them by the 
Sequeſtration. Bunb. Rep. 31. 62. 


If Sequeſtrators ſhall be oppoſed in 
the Execution of their Office, the Court 
_—_ their Affidavit and Certificate there- 
of, will grant them a Writ of Aſſiſt- 
ance. Bunb. Rep. 168. If the Poſſeſſi- 
on be with- held, or taken from them, the 
Court, on Affidavit thereof, will grant 
an Injunction, to reſtore, or quiet them. 
as the Caſe is; ſo ordered in the Caſe of 
Bridges againſt Carroll, in this Court. 
16th of July, 1731. n 


In the Caſe of the Attorney General a- 


gainſt Carden and others, on a Hearing, 


in this Court, Trinity Term 1760, a: 


Queſtion aroſe, if Sequeſtrators are in- 
titled to be paid for their Trouble. 
And Counſellor Roberts, whoſe Father 
had been Deputy Chief Remembrancer, 
for many Years, and who had himſelf 
acted in the ſame Office, for ſeveral 
Years, acquainted the Court, that his 
Father and he had always allowed the 
Sequeſtrators. That they are intitled 
to their Expences, ſeemed not to be 
queſtioned, _ 

And 
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And Domat in his Civil Law, Vol. Iaticled to their 
1. Tit. 75 of a Depoſitum, Sec. 4. Pa. — - 
147, ſays, that after the Controverſy is Sul — — 
ended, the Sequeſtrator is obliged to with the Perſon 
account, to the Perſon who is adjudged ts, 
to be Maſter, and to reſtore to him the him the Thing 

Thing ſequeſtered, with the Fruits, if *-vcſtered, &. 
it produces any, he being paid his Sal- 


lary, and his Expences. 


From this Rule in the Civil Law, and Sequeſtrators if 
really from the whole Tenor of the ſaid t Sun. 
Title of a Depofitum, Pa. 138, to 148, f 
it would ſeem as if the Sequeſtrators 

were conſidered as Truſtees for the 

right Owner, of the Thing ſequeſtered. 

And in the aforeſaid Caſe of the Attorney 

General againſt Carden and others, it 

was a principal Point, and was moſt 

learnedly debated. But the Cauſe aba- 

ted by the Death of one of the Parties, 

before the Court gave Judgment. 


_— 


6— * 
* — 


Some Rules concerning Proceſs of Contempt. 


VERY Proceſs of Contempt is to How tobe teſled 
be teſted in Term Time, or in one ud a re- 
of the ſitting Days after Term, and 

they muſt all be made returnable, on 

one of the Return Days in Term, ex- 

cept the Sequeſtration, which has no 

limited Time for its Return, 


X 4 lo 
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Proceſs, 


In Equity, there need not be one Day 
between the Teſt Day, and the Day on 
which the Proceſs is returnable, but 
Care muſt be taken, that each and every 
of the Proceſs be teſted on a Day, ſub- 
ſequent to the Day on which the next 
preceding Proceſs was returnable; for 
ſhould a ſubſequent Proceſs be teſted, on 
the Return Day of a former Proceis, it 
is irregular. 


Anſwer not No Anſwer ſhall be deemed to be fi- 
dll the Coſts of led, until the Contempt be purged ; 
the Contempt be and until the ſame ſhall be fo purged, 
_ the Plaintiff may proſecute the Con- 
tempt, notwithſtanding any Anſwer al- 
ledged to have been filed. | f 


Coſts tendered If the Defendant tender the Coſt, and 
es wh the Plaintiff refuſes to receive it, the 
the Officer, Court, on Motion of the -Defendant's 

Attorney, will give him Leave to lodge 


it with the Officer. See Title Anſwer. 


Mr. Baron Wainwright was of Opini- 

Appearanceen- on, that though a Defendant ſhould, af- 
filed after the ter the Time for appearing or anſwer- 
Time is expired, ing was expired, enter an Appearance, 
the ſame Day, or file an Anſwer, yet, if the Plaintiff 
if Attachment had entered Proceſs, on the ſame Day, 
; the Proceſs would be regular ; for that 

the Defendant by not appearing, or an- 

ſwering, in the Time preſcribed him, 

by the Rules of the Court, ſhall be 

| ba deemed 


_ 99 
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deemed in Contempt ; and the Practice 


was fo for ſome time, but it is now o- 


therwiſe: And yet in Bunb. Rep. 251. 
290, it is ſaid to be an eſtabliſhed Rule, 
in the Exchequer in England, and that in 
ſuch Caſe, the Defendant ſhall not have 
further Time to anſwer, without enter- 
ing his Appearance with the Regiſter, 
as upon a Contempt. 


But in an Injunction Cauſe, the Attach- fn wal te good 
ment (it is ſaid) is ſo far good, as to om. 
warrant an Injunction thereon ; and 
that the preſent Practice of this Court 


is ſo. 


If the Defendant comes in, and ap- Defendant dif- 
pears, and purges his Contempt, (which 2 
is to pay the Coſt of all the Proceſs) he 


ſnall be diſcharged. 


A Rule was made in this Court, in RULE. 
1736, that no Agreement to ſtop Proceſs dn Pet, 7e 
of Contempt ſhould be binding, - ſo as bein Writing, 
to ſtop the Proceſs, unleſs ſuch Agree- 
ment be reduced into Writing, and 


ligned. 


When a Man and hisWife are in Con- Man and Wife 


g in Contempt, 
tempt, the Attorney is not to have Fees — have 


for both, for in this Caſe they are ac- 3 
counted but as one. 


Proceſs of Contempt as they are rad cannot | 
perſonal, abate abſolutely, by the Death f dead above a 


of either Party, Plaintiff or Defendant ; Year, an Order 


and yerty to proceed. 
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and cannot be revived. Sed Quer. if a 
Sequeſtration has iſſued on a Decree, 
as to a perſonal Eſtate ? See Pa. 784. 
And if Proceſs lie dead above a Year, 
they cannot be proceeded on, without an 
Order for that Purpoſe, which the Court 
will grant on an Attorney's Motion. 


Affidavit, if led If a Man is arreſted upon an Attach- 
urn of the at. ment, the Arreſt ſhall hold good, though 
tachment, te no Affidavit be filed at the Time of 
ret in oog. taking forth the Attachment, if it be 
filed before the Return of it. 1 Vern. 
172. 


Deſendant taken If one be taken upon an Attachment, 

ment, either an either in Proceſs or in Execution, after a 

meſne Proceſs or Decree, yet in both Caſes, on his ap- 

to be diſcharged Pearing before the Regiſter, he is to be 

on his Appear- diſcharged, and to anſwer the Interroga- 

5 tories at large, not in Cuſtody; and if 
he be continued in Cuſtody, the Court, 
on Motion, and appearing before the 
Regiſter, will diſcharge him. Hillary 
1700, between Danby and Lawſon. See 
Bac. Equity Ca. 351. | 


And on Certifſ- So, if the Sheriff takes one upon At- 
cate thereoſ, the e . 
Sheriff is to de- tachment in Proceſs, he is to give a 
peer upthe Bond of forty Pounds Penalty to the 
Sheriff, to appear and anſwer ; but for 
one taken up in Execution, after a 
Decree, the Sheriff may inſiſt on Secu- 
rity, proportionable to his Duty; but 
tho in 
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in both Caſes, on the Regiſter's Cer- 
tificate, that the Party has appeared, 
the Sheriff is to deliver up the Bond: 
Agreed to by the Regiſters, and ruled 
by the Maſter of the Rolls. Hillary, 
1700, between Danby and Lauſon, Bac. 


Eg. Ca. 351. 


Upon a Motion for a Serjeant at Proceſs deter- 
Arms, on a Commiſſion of Rebellion pin. ee 
returned, it was held, that by the King's King. 
Demiſe, every Proceſs of Contempt not 
executed, 1s determined, ſo that theParty 
muſt begin again at an Attachment ; 
but where any Proceſs is executed, and 
a cept Corpus returned, there the Proceſs 


ſtands good. 1 Yern 300. 


But an Attachment was ſued out in 
the Time of King Charles the ſecond, 
and executed three Days after his De- 
miſe, but before Notice of his Death, 
and it was adjudged to be well executed, 
and the Proceedings thereon, regular. 
1 Vern. 400. Q. 


If the Defendant is in Contempt for By an Order for 
not anſwering ; and on Motion he ob- ky tern , 
tains Time to anſwer ; if it be not ex- are not ſtayed, 
preſly ordered that all Contempts in the u © 
mean Time ſhall be ſtayed, the Plain- 
tiff may go on, and proſecute the De- 
fendant for not anſwering, 1 Fern. 

104. 2 | 


if 
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When the Pre- Tf joint Proceſs iſſue againſt ſeveral 
ele is joint, 17 Defendants, and any one of them ſhall 
is taken thereon, come in and anſwer, or is taken on the 
Anſwer. mut Proceſs, he ſhall pay the whole Coſts 
* of the Proceſs; for in this Caſe they are 
ue 3 © mo” Not multiplied or increaſed, though there 
* be ſeveral Defendants; and if the Pro- 
ceſs had iſſued againſt the Defendants 

ſeparately, each Defendant muſt have 

id the Coſts of the Proceſs againſt 

im, ſo that no Injury is done, but 

rather a Benefit; as the Defendants in 

the Caſe of joint Proceſs, may ſettle the 

Coſts among themſelves, and make each 

Man's Proportion very eaſy. It was ſo 
determined in the Caſe of Brown and 

Blake in this Court, Hillary Term, 


1749. ; 


The Coſt of the And here it is to be obſer ved, that the 
Contempt to be Contemnor, who is in Contempt, is 
1 = never to be heard by Motion, or other- 
in avy Caſe be wiſe, until he hath cleared his Contempt, 
NO and paid the Coſts: As for example, if 

he comes to move for any Thing, or 
deſires any Favour of the Court. If the 
other Side ſays, or inſiſts he is in Con- 
tempt, though it is but to an Attachment 
for Want of an Anſwer, yet even in this 
Caſe he is not intitled to be heard, until 
he hath paid theCofts of the Attachment 
(however ſmall they are) to the Party, 
or his Attorney, and he muſt produce 
a Receipt for them in open Court, __ 
e 


Proceſs. 


he can be heard; and this is always al- 
lowed as a good Cauſe, againſt hearing 
the Contemnor in any Caſe what- 
ever, 


In the Caſe of Kearny againſt Stewart, 
and e contra in this Court, Mich. Term, 
1749, the Court refuſed to grant the 
Plaintiff in the croſs Cauſe, the uſual 
Order to refer Exceptions to a ſhort 
Anſwer, as a Puniſhment for his Con- 
tumacy, he not having paid the Coſts 
of Proceſs of Contempt, which had iſſued 
againſt him to a Sequeſtration, before 
he had anſwered the original Bill, or 
entered into Security to abide the Decree; 
beſides the Court ſaid, it had the Appear- 
ance of a contrived Delay. And in all 
Caſes a Party comes but with a bad 
Grace before the Court, on any Appli- 
cation, who has contemned or diſobeyed 
their Rules or Orders, 


For the Proceedings againſt Peers of 
the Realm, and other privileged Perſons, 
ſee Letter Mifſrve and privileged Fer- 
ſons. | 


Reference 
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The Court re- 
fuſed a Plaintiff 
in a croſs Cauſe, 
the uſual Order 
to refer the Ex- 
ceptions to a 
ſhort Anſwer, 
not having paid 
the Coſt of Con- 
tempts, for not 
anſwering in the 


original Cauſe. 


2 
— 5 — — * 
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Reference of the Regularity of Proceſs of 
Contempt to the Officer. 


Reference of the IN running out the Proceſs of Con- 

regularity . 1 tempt, the Plaintiff muſt be very 

cer, careful in proceeding regularly ; for if 
one of the Proceſs has iſſued irregularly, 
that Proceſs ſhall be ſet aſide, and alſo, 
all the ſubſequent Proceſs. 


And the Pro- 
ecedings, 


If the Defendant apprehends, that any 
one of the Proceſs has iſſued irregularly, 
if the Proceſs be for Want of an Appear- 
ance, he is firſt to enter an Appearance, 
and then the Court, upon Motion of his 
Attorney, will order that the Regularity 
of the Proceſs be referred to the Officer, 
and thereupon, the Officer iſſues a Sum- 
mons, by which he appoints all Perſons 
concerned, to meet him at the Chief 
Remembrancer's Office on a certain Day 
and Hour, named in the ſaid Summons, 
to proceed upon the Reference, and 
this Summons 1s to be ſerved twenty- 
four Hours at leaſt before the appointed 
Hour for attending before the Officer ; 
and for this Summons the Defendant is 
to pay two Shillings and ſix Pence. 


went  RAnd's Copy of this Summons is to 
ſerved. be ſerved on the Plaintiff 's Attorney ; 
and if the Attornies on both Sides at- 


tend, then the Officer proceeds to exa- 
mine 
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mine the Proceſs of Contempt; and if If the Proceſs be 
the Officer reports that the Proceſs have — — 
iſſued regularly, then the Defendant is Cote. 
not only to pay the Coſts of the Proceſs, 

put alſo the Coſts of the Reference and 
Report. The Officers Fee for the Re- 


port is ten Shillings. 


If the Officer ſhall Report that all the Proof inreeu- 
Proceſs of Contempt have iſſued irre- 
gularly, then the whole ſet of Proceſs 
ſhall be ſet aſide, and the Plaintiff ſhall 
pay the Defendant the Coſts of the Re- 
ference and Reporc, to be taxed by the 
Officer. 

See my Practice of the Pleas Side of the 
Exchequer, for further Proceedings on 
theſe 2 which are much the 
ſame, with the Proceedings in this ſide 
of the Court in ſuch Caſes; but there 
is no ſettled Rule in the Chancery Side 
of the Exchequer, as to the number of 
Summonſes to be ſerved, it is diſcre- 
tionary in the Officer. » 


And for the method of confirming the 
Report, and how either Party, who 
thinks himſelf aggrieved, may apply to 
be relieved, ſee Title References. 


07 


Reference, 
what, 


Of References, Reports, and 


Exceptions thereto. 


REFERENCE is an Order of 
Court, whereby divers Matters, 
as Exceptions, Accounts, Cc. are re- 
ferred to the Baron, or to the Officer 
of the Court, to examine and make his 
Report thereon, to the End that the 
Court may make an Order abſolute, and 
determine ſuch Matters. 


| Inwhat Cars And ſometimes the Officer is impow- 


— —4 % ered by the Order of Reference, to de- 
determine Mat- termine the Matters therein mentioned, 
18 as to tax Coſts, or to examine into the 
Regularity of Proceedings, or the Mat- 
ters relating to the Practice of the 


Court. 


No Reference And no Reference ſhall be made up- 

on a Demurrer 

ar iether, on a Demurrer, or Queſtion touching 

touching the Ju- the Juriſdiction of the Court, but ſuch 
| Demurrer, Sc. ſhall be heard and de- 


Court. 
termined by the Court. Hidem. 


Report what, A Report is a Certificate from the 
Baron, or the Officer of the Court (ac- 
cording to the Reference) how the Facts 
or Matters referred by the Court are, 
or do, upon examination, appear unto 
him; or of ſome Thing which it is his 
Duty to inform the Court in. * 

n 
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And they are to draw their Reports Rules for draws 
briefly _ ſuccinctiy, preſerving the 
Matter clearly for the Judgment of the 
Court, without Recital of the ſeveral 
Points of the Order of Reference, or 
the Debates of Counſel before them, 
unleſs it be in Caſes doubtful, when 
they may ſhortly repreſent the Reaſons - 
which induce them to what they do. 


The Officer ſhall not on the Impor- No ſpecial Re- 
tunity of Counſel, or any other Perſon, Nitro agg. 
make a ſpecial Report, unleſs required culty, or by 
by the Court to do fo, or that hisown © cout 
4 with Reſpect to Difficulty, 


eads him thereto, 


No Exceptions will be allowed to the No Exceptions 
Officer's Report, upon Matters of PraC- Report, on at- 
tice, nor on taxing Coſts ; but if he allows e Pratice, 
ſuch Coſts, as ought not to be allowed, Code, but the - 
or are not allowable by Law, or if the beser 
Party againſt whom the Report is made, en Motion. 
ſhall think himſelf aggrieved thereby, 
he may (upon proper Notice given) 
move the Court by his Counſel, and on 
ſuch Motion, the Court will examine 
into the Report, and relieve him, if they 
ſee Reaſon. 


In the Caſe of Latin againſt Moore, in Attorney to pay 
this Court, Exceptions were taken to the fy Pounds out 
Officer's Report, about Practice, and Pocket for every 
Lord Chief Baron Gilbert made a gene- ©?" 


Vor. II. = ral 
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Of References, &c. 

ral Rule, that no Exceptions ſhould be 

taken to the Officer's Report on Matter 
of Practice; but if any Attorney would 
except, he ſhould pay down and depoſite 
five Pounds out of his own Pocket for 
every Exception. | 


Exceptions only No Exceptions are to be taken to a 
tber ro Con. bare Certificate; and Exceptions are to 
firmation ; or to be taken only to Reports, that muſt be 
bur Motion to be Confirmed by the Court, or ſpecial Re- 


' todiſcharge ports, becauſe the Court is to paſs Judg- 


_— ment on them; but the Party who ap- 


prehends himſelf aggrieved, by ſuch 
other Reports, may move to diſcharge 
them. Moſcley's Rep. 256. 


If Defendant ex- If the Plaintiff moves to confirm the 


cepts to the Re- 


port, the Plain- Maſter's Report uit, and the Defendant 
eept. ale ex ſhews for Cauſe, that he has taken 


Exceptions, the Plaintiff may alſo except 
to the Report, notwithſtanding his Mo- 
tion. Hbidem, 305. 


ny OL. By the giſt general Rule pars, all 
ing Reports. Affidavits, Certificates and Reports, are 
Certificates and to be entered, at leaſt the Day before 


Affidavi Ake 
1 8 the Motion is made thereupon. 


8 By the 43d Rule pars, all Exceptions to 
letting down Reports are to be ſet down to be argued 
Repurts, tobe by the Attorney concerned, within four 
argued, Days after filing thereof, on ſuch Day as 
the Officer ſhall appoint ; or on Default 

of procuring the ſame, to be ſet down and 
| argued 
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argued, the ſame is to be diſallowed by Te > dilallow” 


ed, if not ſet 


an Order * to be taken out of courſe, gown in Time. 
without Motion, 


The Order for ſetting down the Ex- ii 
ceptions to be argued, is to be ſerved on down Excep- 
the oppoſite Party, four Days before te 
Day of Hearing. 


For the further Proceedings upon the 

ſeveral References and Reports, in this 
Court, ſee Accounts, Proceſs of Contempt, 
Coſts, Exceptions to Anſwers per Tot. and 
Pleadings. 


+. + 
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Rebeari ngs. 


1. has been already ſaid, that every en order 
Order and Decree, although pro- —.— — 


nounced on the Hearing, is but in- rolled, may be 
terlocutory, until it be ſigned and en- e by Re 
rolled, and may in that interim be altered Ben. 
by Re- hearing, and ſometimes by Mo- 

tion. See Pa. 326. Title Bill of Re- 
VIEW, 


Y 2 If 


This part of the Rule, is altered by the preſent 
Practice; for now the Attorney for »the Party in 
whoſe favour the Report is, moves the Court, to 
have the Exceptions over-ruled, upon Certificate 
that they are not ſet down to be argued, 
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Either Party If either Party apprehends himſelf 
2 Re bearing, aggrieved by a Decree, in any Matter, 
and the Pro- which was at iſſue in the Cauſe, he may 
ceedings thereon. Petition the Court for a Rehearing ; and 
with his Petition he muſt produce a 
Certificate, ſigned by the Lawyers that 
were employed on the former Hearing ; 
that the Cauſe is proper to be re-heard, 
and the Court will, at any Time before 
the Order is figned and inrolled, on 
Counſel's Motion, direct the Cauſe to 


be re-heard, 


The Sum to be The Party who would re-hear, is to 
depoſited on » give proper Notice of the Motion, and 
hearing, and the to depoſite five Pounds with the Officer, 
am to be paid and muſt alſo, in four running Days after 
Party, the Motion for fuch Re-hearing, pay five 
"ON Pounds more to the adverſe Party, to 
recompence him for his Cofts, if on ſuch 
Re-hearing no Relief be had; and in De- 
fault thereof, ſuch Re-hearing ſhall ſtand 
abſolutely difcharged, as if no Re-hearing 
had been prayed, and the adverſe Party 
ſhall be at Liberty to make up and en- 

rol his Decree, | 


The Sum depo- If the Party petitioning is relieved, he 
ſited to be paid ſhall have back his Money depoſited, 


back, if Party 

13 be ; 

relieved. | But Re-hearings do not ſeem to be a 
earl . 

Matter of Right, Matter to which the Party has an abſo- 


and not granted, lute Right, but diſcretionary in the 
Ceſt, or me Court, though hey are ſeldom refuſed, 


other Terms, when it is properly certified, that the 
| Cauſe 


bſo- 
i(ed, 


'qulc 


Rebearing. 
Cauſe is proper to be re-heard ; unleſs nd 


hey are not 
N granted, 


the Matter has ſlept a long Time, or after any length 


ſome other good Cauſe appears. 


Time. 


A Rule - was made in the Court of 16;dem. 


Chancery'in this Kingdom, the 95th March 
1731, that no Re-hearing ſhall be grant- 


ed in two Years after the Cauſe was 
originally heard, or Order made, againſt, 
which the Party would re-hear. 


In the Caſe of Trey againſt Tate in 
this Court, the 15th of 20 1720, the 
Defendant- petitioned for a Re-hearing, 
which was 8 but afterwards, the 
fame Day, Plaintiff 's Counſel moved to 


ſet afide this Order; and on debate it was 


ordered, that the Defendant ſhould pay 
the Plaintiff, who was à Pauper thirty 


Pounds, in a Month, or theOrder for Re- 
hearing, to be diſcharged: And on the 


19th of November following, en Farther 
Debate, it was ordered, that the thirty 
Pounds ſhould be paid to the Plaintiff, the 
firſt Day of the next Term; and to be re- 
heard the firſt hearing Day; and if the 
thirty Pounds was not . — paid, che Re- 
hearing to be diſcharged without further 
Motion. This Sum of thirty Pounds, 
was over and above the Depoſite. 


In the Caſe of Nate and Kirwan, 21ſt of 


February 1722, the Petition for re-hear- 
ing, was e rejected, i 75 after W 


Ibidem. 


f | 804 Rehearing: 
of Time, and in that Caſe, it was ſaid, 


* that Re-hearings were not ex debito Tu 
11 | 7 but Matter of Favour. 


[|] — Ws c clita pant 
1 Me Cormick; the 24th of July 1739, the 
ll | Defendant petitioned for a Re-hearing, 
| 1 which was granted, but on Terms, that 
1 the Defendant was to procure the Out- 
Wl || | lawry to be reverſed. 


„ lwicem. In Chancery, in the Cauſe of Killykelly 
| againſt Lynch, 23d of Japgary 1744, the 
1 Defendant petitioned for a Re-hearing, 
1 : | after the Cauſe had been heard on the 
10 Maſter's Report, Exceptions and Merits, 
and an Iſſue directed, and it was order- 
ed, that upon Defendant's paying to the 
Plaintiff, all all the Coſts he had been put 
to in this. Court, and at Law, fince the 
pronouneing the Decree to an Account; 
the Cayſe to be re-heard. And much the 
ſame Rule Was made 1 in thisCourt, in Tri- 
nity Term 1749, in the Caſe of Meſi and 
Weſt againſt Hougbion and others. See 
alſo, the. Caſe of 5. — againſt Maguin 
in this Court; 28th of May 1757, where 
it was determined on full ebe, that 
the granting a Re-hearing, as alſo the 
Terms, on which jacks are entirely 
diſcretionary in Courts of Equity. And 
on this Motion, the Caſe of Teni/on and 
_ Delaney, in the Chancery of this Kingdom, 
Vas cited, where it had been lately fo 
determined, and afterwards e 
J 
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by the Houſe of Lords, of Great-Bri- 
tain, on an Appeal, 


If a Re-hearing be ordered, the Court Cauſeif ſet down 
upon an Attorney's Motion, will grant an , Ban- do be 
Order for appointing the Cauſe to be attend with 
ſet down, for a certain Day, on which Pain, 5) Cr. 
it is to be re-heard: And two Days 97 for . 
at leaſt, before the Day appointed 10 2 


OT aſſo to be produ- 
re- hearing, the Party petitioning muſt cdi Ne Court, 
attend each of the Barons, with a Co- — . R 
py of the Decree, the Order for Re- 

hearing, and the Petition, on which 

the Re-hearing was granted, that they 

may be apprized of the Order, Decree, 

and Objections, againſt the ſame, and 

he muſt have the ſame ready to pro- 

duce to the Court, on the Re-hearing ; 

but in this Caſe, there is no Occaſion to & to hear 
ſerve a Subpena, ta hear Judgment, it Jugment, not 
will be ſufficient to ſerve the Order hearings. 

for re-hearing ; but every Defendant, 

who was ſerved with the Order for 

Hearing, muſt be alſo ſerved with this 

Order, ſo determined in the Caſe of 

Kearney againſt Stewart, in this Court, 

Hillary Term, 1752; altho' the Error in 

the Decree, related but to one of the 
Defendants. 


It is ſaid, the Court cannot alter the Notes not tobe 

- . altered, but in 

Notes taken on Hearing, but in the e Te che 
Term the Decree is pronounced in, Decree was. © 


put the Party aggrieved muſt re-hear. 
> . Upon 


— — — — — — — - 
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Exhibit may be Upon a Re-hearing, any exhibit may 
Heariogz but no be proved viva Voce, as on the origi- 
br ect Leave, nal Hearing; but no proof can be of- 

fered of any new Matter, without ſpe- 


cial Leave of the Court. 


Re. bearing not But the granting a Re- hearing ſhall 
ing, en 4 De. not ſtop or hinder Proceedings, on an 
cree appealed Order or Decree, appealed from, with- 
— out the ſpecial Order of the Court, for 
the ſame, See 2d Harriſon's Chanc. 
Praet. 3d Edit. 879, 1. 


Party petition· In the Caſe of Rawlins againſt Pow- 
ing, ſhall have ell, 1 Peer Williams, 300, upon the 
encfit only e Maze 
the Natter cm- Plaintiff 's petitioning to re- hear, Lord 
ref, nl Chancellor declared, that the Cauſe 
be open in the was open as to the whole, and eve- 
Aer Pay. y Fart of it, with Reſpect to the De- 
| Render; while in Reſpect to the Plain- 
tiff, it was only open, as to thoſe Parts 


complained of in the Petition. 


Matter of Fact, If a Matter of Fact be miſtaken, at 
Hearing e be the Hearing, &c. it is to be ſet right 
r right, by Re- by re-hearing, and not otherwiſe. 2 
tt Har. Ch. Pratt. 86, 3d Edit. 1 Cha, 
BG | 


_ a - hs. — — — — oY 
= — X AC ²˙ A RI x 
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The Court will The Court will not re-hear a Cauſe, 
not re- hear a 


Cauſe, che“ the After a Decree has been ſigned and in- 
— w po rolled, notwithſtanding the Cauſe had 
Incolment, been open, ſince the Inrolment. 2 
| Chan. Rep. 2 Har. Cha. Prat. 3d 


Edit. 87. * 
| - 
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_ ticular Points, to which the Party would 
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And note, the Petition for re-hear- Petitions for Re- 
ing, is ſometimes general, as to the time general, 
whole Decree ; and ſometimes the par- 05 vr 0 
re-hear, are ſet out in the Petition; 
but im this laſt Caſe, Counſel muſt be 
very careful in ſetting out the Points 
complained of, as the Cauſe will be open 1 be 
only as to thoſe Points. But the Court m adi. 
will give the Party Leave to alter,. or 
amend the Petition, at any Time, be- 
fore the Cauſe is re-heard, and this 
was admitted by the Court, in the Caſe 
of Napper againſt Croker, in this Court, 

Michaelmas Term, 1754, although no 

Rule was made on the Petition, there 

being but two Barons on the Bench, 

and they having differed in Opinion.— 

And in the ſame Caſe, the Petition was ay be prefer- 
preferred, immediately after pronoun- d immediately 
cing the Decree, ſitting the Court, and the Decree. © 
it was alſo admitted by the Court, that 

this might be done. 


In the Caſe of Judłin againſt Hickie, After Hearing, 
in this Court, the 25th of February 17.57, Wi was be for 
it was inſiſted on by Mr. Malone, for Diſcovery, in aid 
the Plaintiff, and agreed. to by the Alber by - 
Court, that after a Hearing and Decree, Plaintiffor the 
a Plaintiff may file a Bill for Diſcovery, Pn" 
in Aid of a Re-hearing, without Leave of 
the Court; though it was urged, by Mr. 

Sollicitor General, on the other Side, 
that, though a Defendant might do fo for 


Diſcovery 


Replication, &c; 


| Diſcovery from the Plaintiff, a Plain- 


tiff cannot do fo againſt the Defendant, 
as he had it in his Power to intro- 
duce it in his Bill at firſt, and make 
a proper Ule of it; and that if what 


Mr. Malone inſiſted on, was to be an 


Replication, 


What, 


Replications, 
general and 
ipecial. 


General Replica- 
nen, what, 


eſtabliſhed Practice, Plaintiffs may 
file Bills in Inſinitum, beſides, that as to 
the Plaintiff, ſuch a Bill, by him, would 
ſtand upon the ſame Footing with a 
ſupplemental Bill, which cannot be filed 
without the Leave of the Court. Ca- 
ſes mentioned by Mr. Malone, were 
Gainer and Gainer, in Chancery, and 
Healy and Milton, in this Court, 2 
Chan. Rep. 142. The like was done 
in the Caſe of Executors, Trotter againſt 
Boyle, and the contrary in Chancery, 
January and April, 1755. 


Replication and Rejoinder. 


HEN a full Anſwer is in, and 
the Plaintiff intends to proceed, 
he may forthwith file a Replication, 


And the N is the Conteſta- 
tion of the Anſwer, and muſt be filed, 
in order to put the Anſwer in iſſue, 


And Replications are either general, 
or ſpecial, FVV 
| — f 
A general Replication, is a Reply, by 
the Plaintiff, to the Anſwer of the 
Defendaat, and is an averring, or in- 
forC= 


Replication, &c. 


foreing of the Allegations in the Bill, 
and an Avoiding, or Denying the Mat- 
ters in the Anſwer, 


A ſpecial Replication, is only putting 
ſome Part of the Bill in Iſſue, and fo 
much of the Defendant's Anſwer, to 
that Part of the Bill; and in that Caſe, 
Witneſſes are to be examined, only to 
thoſe Parts, and not to any other Part 
of the Bill, or Anſwer; but a ſpecial 
Replication very ſeldom happens, though, 
in many Caſes, it would be for the 
Plaintiff's Benefit, and not make the 
Pleadings ſo prolix, as they generally 
are. 1 Har, Ch. Pracl. 3d Edit. 408. 


Special Replica» 
tion, What, and 


in what Caſes- 


Or it is where a Defendant, by his hide. 


Anſwer -offers new Matter, which will 
not be brought into iſſue, by the Bill 
and Anſwer; or where he denies only 
one, or ſome few Points of the Bill. 


And if it be needful to prove but 
one, or a few particular Points, the 
Plaintiff ought to reply to thoſe Points 
only, on pain of Coſts; but the Court 
generally. orders Cofts at the Hearing, 
as they think fit. 1bidem. 


The Replication affirms, and avers 
the Bill to be true; and it is to be 
ſhort, and muſt directly, and perti- 
nently purſue the Subſtance of the 
Bill, and confeſs, and avoid, or tra- 
$62 Tons 4 verſe, 


Replication what 
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Not ta depart verſe, or deny the Anſwer : and it muſt 


from the Bill, by no Means be a Departure from the 
Bill. Ibidem. | 


A Plaintiff having put Matters in 
Or Befendant his Replication, which were not con- 
ys for tained in the Bill, and which the Plain- 
ebaktakss tiff knew of, at the Time of exhibit- 
ting the Bill; the Defendant pleaded and 
demurred to the Replication, which the 
Court allowed of. 1 Ch. Rep. 259. 
No Replication 


„ When the Defendant doth demur, 
Im, or diſclaim only to a Bill, the Plaintiff 
cannot Reply. 1 Har. Ch. Prat. 409. 
Often neceſſary In many Caſes, tho' the Cauſe re- 
Pulli — no Quires no Witneſſes to be examined, 
Witneſs to exa- yet it may be neceſſary for the Plain- 
Kg tiff to Reply, whereby the Defendant 
will be put upon proof of his Anfwer, 
and the Plaintiff admitted to prove 
the Matters of his Bill: But if the 
Plaintiff reply to an Anſwer, and with- 
out Rejoinder or Rules, bring the Cauſe 
to a Hearing, the Anſwer ſhall be ta- 
ken ——. true, 2 if there had been 
no ication; for the Opportuni 
Which Ta Defendant had of pov — 
his Anſwer, is taken from him, 2 Ch. 
Ca. 21. W 
And if the Sulpæna to rejoin, be not 


Caule may be 
heard, on Bill 


and Anſwer, if ſerved, &c. thongh it be ſued out, the 
Subpena to rejoin ¶ guſe may be heard On Bill and An- 
. = bg : 4 


By 


de not ſerved, 


the' ſued out. 
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By the antient Civil Law, the Plain- —_ — 
tiff was to give Secur ity ro proſecute how at the Civil 
his Suit in two Months, and if he did LV. 
not, he was to be diſmiſſed, and an- 
ſwer Damages to the Party ; this be- 
got the Rule in Courts of Equity, that 
the Plaintiff muſt Reply within a li- 
mited Time, and if he makes Default, 
the Defendant may move for a Diſmii- 


ſion, with Coſts. 
And in this Court, by) 13th ge- , RULE. 


neral Rule, where a Defendant hath ——_ 
fully anſwered a Bill, and files his An- fr Want of 
ſwer in Term Time, or in the four Days * 
after Eafter Term, or in the eight Days 

after any other Term, the Plaintiff ſhall 

have the next following Term, and to 

the End of the four, or eight Days of 

the next ſucceeding Term, to Reply; 

and if the Plaintiff will not in that 

Time file his Replication, then the 
Defendant, upon Motion to be made 

on the laft Day, either of the ſaid 

four or eight Days, is to be diſmiſſed. 

But if the Anſwer be filed in Vacation 1f Plaintiff re- 
Time, then the Plaintiff ſhall have P'*% ater De- 
Time to Reply, to the ſixth Day of ken out a Certi- 
the third following Term. And if the fare. be n 
Plaintiff, after the Defendant hath been to pay Cots. 
at the Charge of taking out a Certi- 

hcate of no Replication, in order to 

diſmiſs, merely to prevent the fame, 

ſhall put in a Replication, then the 


Defendant 


> @ —— 
——ů— oem” SPS”. > — 


——— — 


— —— —— — 


812 Replication, &c. 


Defendant ſhall be firſt paid the Coſt 
of his Certificate, and may, if he will 
forthwith rejoin gratis thereto, and 
Defendant may may move the Court to inforce the 
compereve era. Plaintiff to go to a Commiſſion, or in 
mine, or in De. Default thereof, that the Defendant may 
— —_ have a Commiſſion ex Parte, to ſuch 
fion ex Parte Commiſſioners as the Court, or the 
Chief Remembrancer ſhall appoint ; or 
examine his Witneſſes before a Ba- 


ron. : 


But not unleſs But a Commiſſion ex Parte ſhall not 
the ldd, iſſue, unleſs the Plaintiff hath lapſed a 
Vacation. Vacation, and the Vacation after Eafter 

Term is not accounted one. But if it 
How Defendant be an Injunction Cauſe, the Defendant 
RE oblige the Plaintiff to proceed by 


it be an Injunc- 


tion Cauſe, putting a Rule on him, to diſſolve the 


njunction. 


The three In the Caſe of Lawrence and others, 


ping, have againſt I pecler and others, in this 
been accounted Cour tz A Bill was filed 2 5th January, 
3 1681, and the Anſwer, the 15th April, 
1682, and the Bill was diſmiſſed, for 
Want of a Replication, the 17th Day of 
December, 1682; ſo that the three 
Terms were accounted incluſive, from 


the Time of filing the Anſwer. 
Plaintiff hath The Plaintiff hath four Days of 


Ay, de he courſe to reply, after the Defendant 
Rule for a Dil- hath moved on the Certificate, of nc 
wm” Replication for a Diſmiſs, and if no 

Replication be in theſe four Days, the 


Defendant 


ant 


Jant 
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Defendant may of courſe, and without 
ſerving the Order * iſſue a Subpæna, 
for the whole taxed Coſts. 


After the Subpæna hath been iſſued, 
and ſerved, or even after an Attach- 
ment hath iſſued for the Coſts, the 
Court, upon Motion of the Plaintiff's 
Attorney, will give the Plaintiff leave 
to retain his Bill, on paying the Coſts 
and the Coſt to be paid in this Caſe, 
is only the Coſt of the Rule to diſ- 
miſs the Certificate, the Coſt of tax- 
ing, and the Subpæna and Service, and 
of the Attachment, if it has iſſued, It 
was otherwiſe formerly, (as it is now in 
Chancery) i. e. the Coſts mentioned in 
the Subpena, or Attachment, muſt have 
been paid; but Baron Wainurigbt al- 
tered it, as it now ſtands, 


If after the Motion, the Plaintiff ne- 
glects to pay the Coſts, the Defendant's 
Attorney, may, on Motion, obtain an 
Order, that the Plaintiff ſhall pay the 
lame, and the Coſt of this laſt Order, 
n four Days after Service, or that 
he Defendant may be at Liberty to 
proceed. 

If 


The Court have had it under Confice:ation, 
or ſome Time paſt, to alter this Practice, and to 
ave the Order ſerved. Then, if no Replication 
de in four Days after Service, on an Affidavit of 
ach Service, the Officer to iſſue the Su5para, for 
oſts. But is not the Sbpœna a ſufficient No ice? 
nd if fo, would not this Alteration rather multi- 
'y Expence, to no purpoſe? 
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Phintiff may te- 


tain his Bill, 
even after the 
Attachment for 
Coſt hath iſſued 
upon payment of 
Coſt, 


How to proceed, 
if Plaintiff after 


moving to retain 
the Bill, pays 
not the Coſt. 
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If Plintif pay» Ik the Plaintiff pays the whole Coſts, 
before the Mo» before he moves to retain his Bill, he 


_ muſt abide by it. 


* RULE. By the 12th general Rule, where a 

Plaintiff to re- Plaintiff prefers a Bill, againſt ſeveral 
7 endanss, Defendants, ſome of them anſwer, and 

— eh of ſome of them do not, and the Plaintiff 
there be others neglects to reply, to ſuch as have an- 
who have not fwered, within the Time limited, by 
be diſaiſled with the preceding Rule, upon pretence that 
= he cannot reply without the Anſwers 
of the other Defendants; in this Caſe, 

ſuch Defendants as have anſwered, are 

to be diſmiſſed with Coſts, upon Mo- 

Unleſs he hath tion, unleſs the Plaintiff will make it 
effectually pro appear, by a Certificate from the Chief 
tempts againſt Remembrancer 5 that he hath pr oſecu- 
— ted the Contempts againſt the reſt of 


the Defendants, with Effect. 


— unleſs the - But where there are ſeveral Defen- 
efendants, . 
who have not dants to a Bill, and that one or more 


anſwered, bein= of the Defendants be entitled to Pri- 
tege of Parlia- Vilege of Parliament, if all the Defen- 
3 dants have anſwered, except the De- 
fendant or Defendants, entitled to Pri- 

vilege, the Plaintiff may, in this Caſe, 

(to prevent the Defendants, who have 

anſwered, from diſmiſſing his Bill, for 

Want of a Replication) move the Court 

by his Attorney, for Time to reply, to 


ſuch Defendants as have anſwered, un 
| | til 


—— 


C YT 


— 


Replication, &c. 815 
til the Defendant, or Defendants in Pri- 


vilege ſhall anſwer, and the Court will 


grant it. 


By the 14th general Rule, where a „Rule. 
Bill is only for Diſcovery, and the De- aignic his Bi 
fendant hath fully anſwered the ſame, for Diſcovery 
if the Plaintiff diſmiſſes his Bill with- we; Detadadt 
in the Time limited for that purpoſe, Col. 
by the aforeſaid Rule for replying, 
he may do ſo, upon paying every De- 
fendant that hath anſwered, twenty Shil- 
lings Coſts; hut if he neglects fo to do, Or Defendant 
the Defendant may, on Certificate of with taxed Colts, 
no Replication, and on Motion thereon 
as aforeſaid, diſmiſs the Bill, and have 


taxed Colts. 


So that by this Rule, it. ſeems, that Bu if it be for 
if the Bill be for Relief, the Plaintiff, Rh the 
on diſmiſſing it, muſt in all Caſes pay pay taxed Coſts, 
taxed Coſts, and ſo is the Practice. 

But ſee Titles, Cofts, and Diſmiſs. 


If the Plaintiff diſmiſſes his own Bill, eg to ray 
but neglects to pay the Coſts, the De- diſmifing bis 
ſendant muſt, in this Caſe, obtain an, nn a Drs. 
Order, for the Plaintiff to pay the taxed, and ie 
Coſts, and alſo the Coſts of this laſt * e bor i. 
Order, in four Days after Service there- 
of, or the Defendant to be at Liberty 
to proceed and tax the Coſts, and it- 
ſue a Subpæna for the ſame, which the 
Court will grant, on Motion of the De- 
fendant's Attorney. | 


Vo Le II. Z "0 
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Diſmiſs ſet aſide, 
where tke Bill 

was to be quiet- 
ted, againſt fre- 
quent Diſtreſſes. 


Replication, &&. 


In the Caſe of Colſon againſt Hyde, in 
the High Court of Chancery, 1730, a 
Diſmiſs, for Want of a Replication, 
was, on Motion, ſet aſide, this being a 


Bill to be quieted againſt frequent Di- 


On Plea or De- 
murrer allowed, 
Bill to be diſ- 

r 


One Replication 
iutnicicut to ſeve- 
ral Auſwers. 


Serving the De- 
fendant with 
Sabperna, to re- 
join. 


ſtreſſes, on lodging the Money in Court, 
in Ufum Jus habentis, and the Plaintiff 
having an Order for an Injunction, on 
bringing in his Rent: The Reaſon 
why the Diſmiſs was ſet aſide, was, 
becauſe the Plaintiff had already the Ef- 
fect of his Bill, fo that to reply, and 
bring the Cauſe to a Hearing, would 
be nugatory, as the Court in ſuch Caſe, 
could grve the Plaintiff no Decree. 


Where a Plea or Demurrer is put in- 
to the Bill, and the Plea allowed and 
proved, and the Demurrer allowed, the 
Bill is to be diſmiſſed. See Title, De- 


murrer and Plea. 


One Replication is ſufficient to ſeveral 
Anſwers in the fame Caufe, by namin 
all the Defendants therein, to whic 
the Plaintiff is adviſed to reply. 


When the Plaintiff hath filed his Re- 
plicarion, and that the Defendant is 
not under an Obligation to rejoin gratis, 
he may forthwith ſerve the Defendant 
with a Subpena, to rejoin; and upon 
Affidavit of the Service thereof, and up- 
on Motion of the Plaintiff's Attorney 

| thereon, 
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thereon, the Court will make an Order 
for the Defendant to rejoin and join, in 
Commiſſion, in * four Days, and the 
Defendant's Attorney is to be ſerved 
with a Copy of the Notes taken in Court, 
(for no Order is made out in this Caſe, 
nor is the Copy of the Notes to be at- 

teſted, but the Plaintiff's Attorney uſu- 
ally writes theſe Words at the Foot there- 
of, to wit, Copy Notes,) and the Plain- 
tiff's Attorney, may at the ſame Time, 
that he ſerves the Rule to rejoin, ſerve 
the Defendant's Attorney with Com- 
miſſioners Names, for the Examination 
of Witneſſes, if he examines in the 
Country, or with the Names of Wit- 
neſſes, if he examines in Town, and may 
in eight Days, after leaving his Com- 
miſſioners 1 in the Office, have 
at his own Charge, a Commiſſion ex 
Parte, without any further Affidavit, or 
Order, and proceed as before directed, 
by Rule 19. Title Interrogatories, &c. 
Pa. 581, and 583. Title Interrogato- 
ries, &c. 


And this Subpena to rejoin, is in Or- The Signs to 


der to cloſe the Litis Conteftatio, and is 1 


according to the old Civil Law, which Civil Law. 
Z 2 required 


In the Caſe of Delarne and Lewir, in this 
Court, on a Motion to ſet afide the Officer's Report, 
it was ſettled, that the four Days are running Days;* 
and that the Rule to rejoin may be entered imme- 
diately after Service of the Subpæna to rejoin, with- 
out waiting four Days, as was formerly thought, 


Ibidem. 


It Deſendant is 
ohliged to rejoin? 
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required a Citation in order to form the 
Act of the Court; and therefore, the 
firſt Citation was to anſwer; the ſecond 
was to rejoin, upon which the probato- 
ry Term was formed, and was previous 
to the Examination of Witneſſes ; and 
the third was the Subpæna, or Citation 
to hear Judgment ; but if the Defen- 
dant delayed the Plaintiff upon the firſt 
Citation, the Court very juſtly might 


impoſe Terms upon him to rejoin gratis, 


and that he ſhould conſent to form the 
probatory Term without the Service of 


a Subpena to rejoin. 


And the Civilians and Canoniſts held 
it abſolutely neceſſary, that there ſhould 
be a Citation to the Defendant, previous 
to the Examination of Witneſſes, other- 
wiſe the Receprio Jeſtium is an abſolute 
Nullity, and the Reaſon they give is, 
that the Defendant, if cited, might either 
examine, or object to their Credibility, 
or put ſuch croſs Interrogatories to them, 
as might bring out Circumſtances in his 
Favour, which he would not have an 
Opportunity to do, if he were not cited 

but it is not neceſſary for the' Defendant 
to appear, -becauſe the Citation is in his 
Favour, and he may renounce a Privilege 
mtroduced in his Favour: Amator Rodri- 


quez de Form. Prob. 196. 
If the Defendant be under an Obliga- 


grell, he js to tion to rejoin gratis, the Plaintiff is to 
Oy with ſerve him with the Order for that Pur. 


the Rule, 


5 . poſe, 
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poſe, and if he doth not in four Days 
after Service thereof file his Rejoinder, 
the Plaintiff may ſerve his Commiſ- 
ſioners Names, and proceed as is before 
directed. See Title Interrogatories. 


For the Time given the Defendant to The Time the 
rejoin to the Plaintiff's Replication, and jo. 
how the Plaintiff is to proceed to ſpeed 
his Cauſe, in Caſe the Defendant ſhould 
not rejoin or ſhould neglect to rejoin in 
Time, See pa. (475) Title Hearing and 


pa. (581, 583) Title Iuterrogatories. 


When dhe Plaintiff hath replied, the Pai mays | 


: { 0 if he will, rejoin 
Defendant may, if he will, forthwith re- gra. 
join gratis. | 
When the Plaintiff files a general Jus gene, Be. 


Replication, if the Defendant lives — hw 
above forty Miles from Dublin, upon fh —_—_— 
Affidavit thereof, and upon Motion of Affidavit thereof 
the Plaintiff's Attorney thereon, the ** cure ie 
Court will Order that Service of the due Deienian's 
Defendant's Attorney with the Subpæna, — 
to rejoin ſhall be good Service of the 
Defendant ; but this Rule is generally 

entered of courſe in the Office; and 

note, this Order is to be ſerved on the 

Attorney, at the ſame Time with the 

Subpæna to rejoin. 


Twentieth of June 174.3, it was order- So, on a ſpecial 
ed, That in all Cafes where a Plaintiff ec np 


on Afidav:t of 


files a ſpecial Replication, that upon an Defencaat's li- 


2Z 3 Affida- 


— — 


„ 


—— 
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ing above ſly Affidavit filed, of the Defendant's living 


— above fifty Miles from Dublin, and upon 
Motion thereon, by the Plaintiff's Attor- 
ney, that the Service of the Defendant's 
Attorney with Subpang to rejoin, be 
deemed good Service. 


Rejoinder what The Rejoinder muſt purſue and con- 

"0 conta firm the Anſwer; and muſt ſufficiently 
avoid or traverſe every material Point 
of the Replication. 


rogge Defendant ſhould be oblig- 
va to rejoin allt ed to rejoin gratis, yet if a Plaintiff files 
bo ſerved. a ſpecial Replication, he ſerve the 


Defendant with a Subpæna to Tejoin. 


If Phini may After a Plea, or Demurer to a hoody 
Replicatics after Replication allowed, the Plaintiff may 
— — put in a general Replication: Sed Quær. 
Replication al- and vid. 1 Fern 351, where it was urged 
lowed. by Counſel, that he may ; but the Court 


refuſed to give any Opinion. 


On Re-hearings The Plaintiff ſet down his Cauſe to 
leave toreply, be heard on a Bill and anſwer, and had 
a Decree againſt the Defendant by De- 
fault, and when the Defendant came to 
fhew Cauſe againſt the Decree, it was 
altered in his Favour , the Plaintiff peti- 
tioned to re-hear the Cauſe, and at the 
Re-hearing, prayed Leave to Reply to 
the Defendant's Anſwer, and had it, 
paying Coſts, Mich. 1699, * 
or 


Replication, &c. 


Lord Donegal and Warr, 1 Har. Ch. 
Prada. zd Edit. 410. 


In the Cafe of Rodney againſt Hare, et 
al. Moſeley's Rep. 296, the Maſter of the 
Rolls held, that the Cauſe was at Iſſue by 
the Replication; for the Iſſue is offered 
by the Defendant's Traverſe, and a 
Rejoinder is only a Fiction of the Court, 
and is never actually filed. 


Where Witneſſes have been examin- 
ed, and no Replication filed, the Court 
at the Hearing, or even after a Decree, 
will order a Replication to be filed, nunc 
pro tunc. Jbidem, and 2 Vern. 46. 


In the Cauſe of Niccoll againſt Miſe- 
man, in Eafter Term, 1688, the Cauſe 
came on to be heard the Term before, 
and then the Plaintiff had replied to 
the Plea only, and not to the Anſwer; 
and the Court thereupon made an Or- 
der, that the Plaintiff ſhould file a Re- 
plication to the Anſwer, nunc pro tunc, 
and that the Cauſe ſhould be heard this 
Term: And the Plaintiff now ſet down 
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Cauſe at Iſſue 
by the Replica« 
tion, 


Replication may 
be filed after Ex- 
amination, and 
after a Decreeg 
nunc pro tunc. 


Where there is a 
Plea andAnſwer, 
and the Plaintiff 
replies, the Re- 

plication mult be 
to the Anſwer as 
well as the Plea. 


the Cauſe for hearing again, without 


having given Rules for Publication, and 
had alſo amended his Bill, and had not 
new ſerved the Defendants to anſwer ; 
ſo the Cauſe was again put off, as com- 
ing on irregularly. bidem. 


If, after the Plaintiff hath filed a Re- 
plication, he is inclined to have the 
Z 4 Cauſe 


A Replication 
may be with- 
drawn, and tke 


$2.2 Of Witneſſes, &c. 


— — Cauſe heard upon the Bill and Anſwer, 
or would amend his Bill, the Court, up- 
on Motion of the Plaintiff's Counſel, on 
Notice duly ſerved, will give the Plaintiff 
Liberty to withdraw the Replication; but 
2 pay the Coſts of the Rejoinder, if it be 

ed, 


After Reghics- If the Plaintiff replies, the Defendant 
98 can never diſmiſs the Bill, without hear- 
a Diſmiſs, but on ing the Cauſe; becauſe he may rejoin 
hearing the . . 

Cauſe, graltls, and prove his Anſwer, and fo 
bring the Cauſe to a Hearing, as is be- 


fore directed, p. 498. Title Hearing. 


———_— 


9 


Of Witneſſes, Evidence, and 


Proof. 


What ſhall be admitted as Evidence, and 
will amount to ſufficient Proof. 


Evidence in | S to Evidence, the uſual Courſe in 
Chan y . K 
r Chancery is by Depoſitions; for no 


itneſſes, viva Voce, are allowed at the 
Hearing, except by ſpecial Order. 


Depoſitions, And theſe Depoſitions are at this Day 
how and by the Teſtimony of the Witneſſes, ore 
tenus, taken down in Writing by the 
Examinators, or the Commiſſioners : 
And this firſt Writing is called the Do- 
minicles, 


whom taken. 
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minicles, or Paper Draught, which, if 
the Examination be in Town, remain 
in the Hands of the Examinators ; but if 
it be by Commiſſion in the Country, 
they are returned with the Commiſſion 
to the Court, and are filed in the Chief 
Remembrancer's Office. 


And the Copies of theſe Depoſitions Atteſted Copies 
are made out, and atteſted at the Re- ©" Pepob- 


tions, and ot. all 
queſt of either Party, either by the Of- the Proceezings 
ficer or by the Examiners, as the Cate is, — 170 emmy 
(which Examiners, in this Court, are 

the Clerks to the ſeveral Larons); and 

the Copies of theſe Depoſitions, ſo at- 

teſted, as alfo the Copies of all other the 
Proceedings in this Court, may be given 

in Evidence; for the Originals of theſe 

are ſuppoſed to be in themſelves Evi- 

dence: And by Couſequence, when a 

Copy of thein is produced on Oath, or 

fully authenticated, you have full Proof; 

becauſe you have the Proof of a Matter 

which, if produced, would carry its 

own Light with it, and by Conſequence 

would need no Proof of it. 


But here a Difference is to be taken, The Difference 
as to Office Copies, between a Copy au- — early 
thenticated by a Perſon intruſted to that truſted for that 
Purpoſe, for there that Copy is Evi- . 
denoe; and a Copy, atteſted by an Of- rule. 
ficer of the Court, that is not intruſted 
to that Purpoſe; for that is not Evi- 
dence, without provipg it actually exa- 

nuned : 
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mined: And the Reaſon of the Diffe- 
rence is, that where the Law hath ap- 
pointed any Perſon for any Purpoſe, the 
Law muſt truſt him as far as he acts 
under the Authority that the Law has 
given him, otherwiſe it would be to 
give Credit, and not to give Credit to 
him at the ſame Time. 


A Copy, made But if an Officer of the Court, that 
dot traded, is not intruſted to that Purpoſe, makes 
muſt be proved. Out a Copy, it muſt be proved that it 
was examined ; becauſe, being no Part 
of his Office, it 1s to be credited but as 
a private Man's mere Writing, or Word, 
ought to be credited, without Oath. See 


the Law of Evidence, by a late learned 
Judge, p. 18, 19. 


But the Copies | f 

—— 2 But the Office Copies of Depol 1 tions, 

in this Court, are and all other the Proceedings in this 

of thervſelves Court, are of themſelves Evidence in 

Evidence in this 2 0 n 

Court. this Court, but not in any other, without 
being examined with the Originals, and 
the Atteſtation of them proved. And the i 
ſame Rule holds in this Court, Vice ver/a, 
as to the Copies of Pleadings or Pro- 
ceedings in other Courts; for every Court, WD 
for their Convenience, have allowed their WW 
Office Copies atteſted, to be Evidence in {WIC 
their own Court, and have impowered Win 
their Officers to make fuch Copies as eit 

els of ſhould be Evidence ; but the particular 

e Copies © 
Depofiticns may Rules of one Court are not taken No- 
be read, without tice of by others, and theſe Copies ma; 


producing the 
Bill and Anſwer. 


bf, ow mm 4 . .}. 


oa 
* 
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be read in all Caſes, without producing 
the Bill and Anſwer. 


Although all theſe Tranſactions in a 
Court of Equi be public Matters, yet 
are they not of Record ; and the Rea- 
ſon why they are not Records, is, be- 
cauſe i By are not the Precedents for 
Juſtice, and are founded only upon the 
Circumſtances of each private Caſe, and 
the Judgment there is ſecundum æquum 
Conſuetudines. Co. Lit. 260. a. 

Now, not being Records, they are 
not ſuch Memorials as are lodged inſe- 
parably in any certain Place, but trans- 
terrable; and therefore may themſelves 
be given in Evidence. See Law of Evi- 
dence, by a late learned Judge, p. 37.— 
But note, Where any Pleading or Pro- 
ceeding is to be brought up to the 
Court, an Order ſhould be firſt obtained 
for that Purpoſe, which the Court will 
grant on an Attorney's Motion. 


But though theſe Depoſitions, or the 
Defendant's Anſwer are not of them- 
ſelves Records, yet they are Oaths in a 
Court of Record; and a Witneſs ſwear- 
ing falſely there, may be proſecuted 
either at Common Law, or on the Sta- 
tute, becauſe it is a Perjury in a Court 
of Record, Jbidem, 49. 


When 


& bonum, and not ſecundum Leges & 
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The Proceedings 
in this Court no 
Records, and 
Why. 


The Pleading or 
Proceeding may 
itſelf be given in 
Evidence. 


But an Order 
ſhould be firſt ob- 
tained for bring- 
ing it up. 


Tho' theſe De- 
poſitions, or a 
Defendant's An- 
ſwer, be not Re- 
cords, yet a De- 
ſendant, or a Wit- 
neſs, ſwearing 
falſely, may be 
prolecuted tor 
Perjury. 
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The Court, on When either of the Parties, Plaintiff 
ve Leave to or Defendant, in the Cauſe, would, up- 
uſe, on the Hear- On the Hearing thereof, make Uſe of 
ns ienstaken Depoſitions formerly taken in another 
in a former Cauſe, in ſuch Caſes, as by the Rules of 
Exception, © Courts of Equity they may, the Court 

will of courſe, and upon an Attorney's 

Motion, make an Order for that Pur- 


poſe ; but always ſaving Exceptions. 


RULE. And by the 40th general Rule, when, 
And the Fares upon Motion of either Party, Plaintiff 
Benefit recipro- Or Defendant, the Court doth order, that 
—_ Uſe may be made of any Depoſitions, 

formerly taken in another Cauſe be- 
tween the (ame Parties, (or thoſe under 
whom they claim) touching the Matter 
in Queſtion, it is thereby intended, that 
the other Party have the ſame Benefit 
of the Depoſitions; and both Parties 
have Liberty of their lawful Exceptions 
at the Hearing, to any of the ſaid Wit- 
neſſes formerly examined. See 1 C. 


Ca. 175. 


But this Rule to But note, It is ſaid, that this Rule of 
be underſtood ve” reading Depoſitions, formerly taken in 
and Defendants another Cauſe between the fame Parties, 
. is to be underſtood to be between Plain- 
tiffs and Defendants only; for when 
there are ſeveral Defendants in a Cauſe, 
and that they, or any of them, exa- 
mine Witneſſes in that Cauſe, ſuch 
Depoſitions ſhall not be uſed by ons « 


1 
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thoſe Defendants againſt any of the 
other Defendants, in any after Cauſe 
between them, relative to the ſame 
Matter. 


There being the ſame Queſtion in Depovtionsin a 
both Cauſes, and Defendant's Defence vpn te Nat. 
being the ſame, the Depoſitions in a tervin Queſtion 


were in Iſſue, 


former Cauſe ſhall be read againſt him: may be read in 


But Depoſitions in another Cauſe, in Evidence. 


which the Matters in Queſtion were not 
in Iſſue, ſhall not be read. Treatiſe of 


Equity, P. 123. 


. 

So Depoſitions taken in a Suit be- But . 
tween other Perſons, are not to be given uten other 
in Evidence ; for he had no Opportunity Parties, are not 

. . . * 
to croſs-· examine the Witneſſes. Ihidem. Evidence. 


and Hard. 472. 


So Depoſitions, taken in a Cauſe The Advantage 
where the Plaintiff's Father was a Party —_—— 
to the Suit, being in all Matters the 
fame,” his Father being only Tenant 
for Life, thoſe Depoſitions could not be 
read againſt him; for the Advantage 
ought in all Caſes to be reciprocal. 

Iron 413. © ; 


But Depoſitions, taken in a former hut cannot be 
Caufe, cannot be read in another Cauſe, uſed againlt one 
3 . whodoesnotclaim 
againſt one who does not claim under under the Party 
the Party, againſt whom the Depoſiti- Sint whom 


( th re taken, 
ons were taken, Jbidem, and 1 Ch. (a. 


73. 
5 But 


* — EEE 
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Wherea Legatee But if a Legatee brings a Bill againſt 
BY ir of Dep. the Executor, and proves Aſſets, ano- 
fitions taken in a ther Legatee, though no Party, may 
Suit by a former 


— have the Benefit of theſe Depoſitions. 
1 Vern. 413. 2 Vern. 447. 


If the Cauſe In the Caſe of Nibbet againſt Daniel, 
Rang overt Bunb. Rep. 310, it was declared by the 
— "the Court, that if a Cauſe be * to a 
ket before cans Hearing, and there is an Objection for 
* Want of Parties, and the Court lets 
OO” the Cauſe ſtand over with Liberty to 
the Plaintiff to add a Party; if that 
Party is a material Defendant, and con- 
cerned in Intereſt, the Depoſitions taken 
before cannot be read againft this De- 
fendant, he not being a Party when. II- 
ſue was joined, and the Commiſſion 
executed. And note, at the Foot of 
the Caſe there is a Vice, What Me- 
thod is to be taken, ſince there cannot 
be an Examination. 4e novo, as Publi- 


cation was paſſed? 


General Rule, So that the general Rule in Co 1s 
tat Don Equity ſeems to be, that a Depoſition 


£4nnot he made 
Uie of againſt a cannot be given in Evidence againſt 
weh le be any Perſon, who was not a Party to 
Suit, the Suit; nor ſhall he be allowed to 
give it in Evidence; for if he cannot be 

prejudiced by the Depoſition, he ought 

not to be benefited by it ; for then he 

might uſe all the Depoſitions that made 

for him, while thoſe which made againſt 

him 
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him could not be made Uſe of by the 


other Side. Hard. 472. 


But Depoſitions were admitted to be 
read in Chancery, thirty Years after they 
were taken, though the Parties were 
not the fame, inaſmuch as the Cauſe re- 
lated to the fame Land, and the Ter-te- 
nants were Parties to it; and this 1s 
an Indulgence of the Chancery beyond 
the ſtrict Rules of Law, and is admitted 
for pure Neceſſity, becauſe Evidence 
ſhould not be loft ; befides, the Chan- 
cery hath great Faith in its own Exami- 
nations, 1 Ch. Rep. 75. 


In the Caſe of Peter Delamar againſt 
Mary Delamar, in Chancery, Trinity 
Term, 1759, it was debated, it De- 
pofitions, which had been taken in a 
former Cauſe, wherein one Garret Dela- 
mar was Plaintiff, and the ſaid Mary De- 
lamar and others were Defendants, and 
the Plaintiffs in the prefent Cauſe no Par- 
ty, mould be read as Evidence for the 
Plaintiff. It was objected, on the Be- 
half of the Defendant Mary Delamar, 
t chat, as the Plaintiff was not a Party in 
the Caufe, in which the Depoſitions are 
taken, the Defendant could not read 
be Niem againſt the Plaintiff, and the Be- 
efit would not be reciprocal. To this 


10 it was anſwered, by the Counſel for the 
de Flaintiff, that it was not abſolutely re- 
"ft Nuiſite, on ſuch Applications as theſe, 


that 
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But De poſit ĩone 
were read in 
Chancery thirty 
Years after they 
were taken, tho” 
the Parties were 
not the ſame, as 
the Cauſe related 
to the ſame 
Land, and the 
Ter-tenants 
were Parties. 


Depoſitions in 2 
former Cauſe 
ſhall be read on 
the hearing of a 
ſubſequentCauſe, 
tho' not between 
the ſame Par- 
ties, if the Title 
be the lame. 


1 
1 
1 
Aj 
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that the Advantage ſhould be recipro- 
cal; and inſtanced the Caſe of Archdall 
againſt Morriſon, in this Court, Eafter 
Term, 1752: And fo the Court ſeemed 
to think; but, that in the preſent Caſe 
it appeared, that the Title was the ſame 
with that of the Plaintiff, in the Cauſe 
in which the Depoſitions were taken, 
they both claiming under Remain- 
ders in the ſame Settlement ; and Mary 

- Delamar, the Defendant in the preſent 
Cauſe being the ſame Perſon as in the 
Cauſe wherein the Depoſitions were ta- 
ken, and had an Opportunity to, and 
did croſs- examine: Beſides, the preſent 
Bill was an original Bill, in the Nature 
of a Bill of Rivivor, praying, that all 
the former Proceedings may ſtand re- 
vived, by which the Plaintiff had bound 
himſelf; and by the Plaintiff's reading 
the ſaid Dec. the Defendant had 

an Advantage; for ſhe was thereby | in- 
titled alſo to read the Depoſitions in that 
Cauſe, Lord Chancellor, for theſe Rea- 
ſons, was clear of Opinion, that the 
Proofs in the former Cauſe were prope! 
to be read in this Cauſe, 


Depoctlon- in Depoſitions in the original Cauſe, may 

one Cauſe may He uſed in a croſs Cauſe, without Mo- 

be uu in 2 ctols : 

Cauſe, wut tion. And where one Party obtains an 

* Order, the other may uſe the ſame, 
without Motion. 2 Harriſon's Chan. 


Practice, 3d Edit. 52. 
In 


In 
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In croſs Cauſes, an Agreement was An Agreement 
proved in one of the Cauſes; and in that gal Caf, bar 
Caſe it was not ſet forth in the Allega- nt in Idue, and 
tions of the Bill or Anſwer. In the SID - 
other Cauſe, it was ſet forth in the Bill, 22 
but not proved in the Cauſe; and an dame DepoGtions 
Order was obtained before Publication, — — 
that the ſame Depoſitions ſhould be 
read in both Cauſes. And by the better 
Opinion, this might be; for, ſince the 
Order was before Publication in the ſe- 
cond Cauſe, the Defendant had Liberty 
to croſs- examine; and the Sight of the 


Depoſitions were for his own Advan- 
tage. 1 Ch. Rep. 236. 


Where a Cauſe is diſmiſſed, the Mat- When DepoG- | 
ter of it not being proper for Equity to qifmiſed ſhall be 
decree, yet the Depoſitions on a Fact in vb. 
the Cauſe may be uſed as Evidence, 
whenever it ſhall come in Queſtion again 
in a new Cauſe between the ſame Par- 


ties. 1 Ch. Ca. 175. 1 L. Raym. 


735. 


But when a Cauſe is diſmiſſed, not And when not. 
upon this Ground, but for Irregularity, 
ſo that in Truth there was never regu- 
larly any ſuch Cauſe in the Court, and, 
conſequently, no Proofs, thoſe Proofs 
cannot be uſed; for Proofs cannot be 
exemplified without Bill and Anſwer; 
nor can they be read at Law, unleſs the 
Bill, upon which they were taken, can 
be read. 1 Ch, Ca. 175. 
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All Depoſition No Depoſitions ought to be allowed 
Constef Record; Which were not taken in a Court of 
and each Party Record, and they are like Examination 
Part, and the Of Witneſſes; ſo that although the De- 
WIE fendant may read what Part he will; yet 

the other Side may read the Whole after- 


wards. Treatiſe of Equity, 123. 


If a Witneſs Where a Witneſs dies after Exami- 

dies before be . nation, but before ſuch Examination is 

igns his Exami- - Y * 

nation, the De- ſigned by him, the Depoſitions cannot 

poſitions cann0t be made Uſe of, for the Examination is 
not compleat until it is read over, and 
ſigned by the Witneſs; as he may at 
any Time before he figns it amend or 
alter it. 1 Williams 414. 


But upon an ir- But yet, where the Defendant after 


regular fi. Publication examined a Witneſs, and 


Witneſs dies be- conceiving himſelf irregular in ſuch Ex- 
ore he can te amination; on the uſual Affidavit, that 


re-examined, af- 


ter an Order for the Defendant, his Clerk, or Solicitor 
ye former Be. had not, nor would, ſee any of the De- 
poſitions ſuall be poſitions, he got an Order to re-exa- 
read, . . . - 
mine this Witneſs, but the Witneſs 
died before a Re- examination, and the 
Court gave Leave to the Defendant, to 
make Uſe of the former Depofitions of 


the ſame Witneſs. [bidem 415. 


The Evidence of In the Caſe of Coker againſt Farewell, 
denne titel ef Hillary Term 1729, before Lord Chan- 


former Trial cf 


I Is cellor King and the Maſter of the Rolls, 
18 Done 0 * a 
i e le. a Witnels who had been examined at 


tween the ume à former Trial of an Iſſue, between the 
Parties, may at- ſame 
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ſame Parties, and had been examined 8 be 
in the Cauſe, died, and it was held, — at a new 
that not only his Depoſitions may be r 

read, upon a new Trial, but what he 

{wore at the former Trial, may be gi- 

ven in Evidence againſt the ſame Par- 


ties. 2 Williams 563. 


In Mſeley's Reports, 118, Hillary Depoitions of a 
1728, at the Rolls, it was determined, Wines in ano- 
if a Witneſs is examined in this Court, Court, may be 
you may read without any Order, any chest dr 
other Depoſitions of the ſame Perſon, in to ew the in. 
the ſpiritual Court, or elſewhere, in any Pride bis 
other Cauſe, ſo that you make Uſe of 
them only to confront the Evidence he 


then gives. 


A Witneſs being examined de bene Depoftions of a 
eſſe, died before any Replication filed, ned 4. tex , 
or Examination in chief; the Court, an be 9ing betore | 
Motion of the Plaintiff's Counſel, or- in chief, ordered 
dered theſe Depoſitions to be read in 72h Le 
Evidence, at a Trial at Law; notwith- ; 
ſtanding the Defendant's Anſwer was 
put in above five Weeks before the 

efendant died, for, that otherwiſe, an 
Examination de bene eſſe, would be to 
no Purpoſe. 1 Vern. 331. 


In the aforeſaid Caſe of Delamar A Ccurt of E- 
againſt Delamar, in Chancery, Trin. dd Bent, 


« a order Deputiticns 
1759, an Ejectment being brought at _ read in E- 
» . 5 nce On A 
Law, upon the Title, a Bill was filed in Trial at Law, 
this Court to remove temporary Bars, bat where the 


Trial is irect d 


Aa 2 and by the Cou:t vu 
Lauity. 
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and for Liberty to give in Evidence 
upoh the Trial, poſitions that 
had been formerly taken in a Cauſe, 
which had been commenced by one 
Garret Delamar, deceaſed, againſt the 
ſame Defendant, and no other Relief 
was prayed by the Bill: The Cauſe 
was heard, and it was decreed that all 
temporary Bars fhould be removed; 
but as the Title was meerly at Law, 
and the Trial not directed by the Court 
of Chancery, nor in any Sort, in Con- 
ſequence of any Order of the Court, 
his Lordſhip would make no Order, as 
to reading in Evidence, the Depoſitions 
on the Trial at Law. 


In the Debate, the Caſe of Sharp and 
Maxwell, in the ſaid Court, was in- 
ſtanced by the Counſel for the Plaintiff; 
but in that Caſe, general Relief was 
prayed in the Bill, here only * Re- 
lief, and the Bill in that Caſe was re- 
tained, with Liberty to try the Title at 
Law, and there were alfo ſeveral ſpecial 
Circumſtances attending that Caſe, not 


in the preſent. 


And his Lordſhip alſo faid, that a 
Court of Equity, the Title being at 
Law, will not interfere with the Court 
of Law, whether the Depoſitions be 


legal Evidence or not, 


The 
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335 


The Bill in Chancery is Evidence a- TheBill in 


gainſt the Plaintiff, for the Allegations 


Chancery, Evi- 
dence againſt the 


of every Man may be ſuppoſed true Plzinii. 


againſt himſelf; nor ſhall it be ſuppoſed 
to be preferred by the Counſel, or So- 
licitor, without the Party's Privity ; and 
if the Counſel hath mingled it with any 
Fact, that is not true, the Party may 


have his Action. 1 Sid, 221. 1 Vent. 


6 6. 


But where a Bill is exhibited, and 
there are no Proceedings upon it, it 
cannot be Evidence, unleſs it be proved 
it was exhibited with Privity; for any 
one may file a Bill, in another's Name, 
to rob him of his Evidence by a ſham 
Conceſſion ; and it is unreaſonable to 
ſuppoſe the Party filed it, when there 
are no Proceedings on it, for then the 
filing would be to no Purpoſe; and it is 
more likely to be done by a Stranger 
to prejudice him. 1 Sid. 221. 1 Ch. 
Rep. 651. 1 Ch, Ca. 64. 


This is accounted to ſtand in Point 
of Credibility, in the ſame Circumſtan- 
ces as a Confeſſion, by Letter under the 
Party's Hand, though no Body ſaw the 
Writing of it; though ſome have rang- 
ed it in an inferior Degree, becauſe one 
is the Party's own immediate Confeſſi- 
on, and the other is only a Counſel's 
Draft; yet it ſeems, the Allegation in 

Aa 3 a Court 


But not unleſs 
there be Pro- 


ceedings upon it. 


How far it ſtands 
in Point of Cre 
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a Court of Juſtice, that amounts to the 
Confeſſion of any Fact, ought to have 
more Weight and Authority with it, 
than any private owning. See the Law 
of — by a late learned Judge, 


The Anſwer And if the Bill be Evidence againſt 


hong alt e the Complainant, much more is the 
Defendant, be- Anſwer againſt the Defendant, and car- 
cauleon Oath ries ſtill a higher Weight of Probability 

along with it, becauſe on Oath. Gold/- 


by, 326. | 


But the whole But when you read an Anſwer, the 

muſt be read. Confeſſion muſt be all taken together; 
and you ſhall not take from thence what 

| makes againſt the Defendant, and leave 

| out the reſt, but the whole. 5 Mod. 10. 


In fome ſpecial Regularly, the Anſwer of one Defen- 
Calee the An- « dant ſhall not be made Uſe of, as Evi- 
| zendant may be dence againſt another Defendant ; but 
| bone Defendant ſaying, by his Anſwer, 
| that he was much in Years, and could 
not remember the Matter charged in 

the Bill, but that J. S. was his Attor- 

ney and tranſacted this Matter, and F. 

| F. being made a Defendant, and giving 

1 an Account of the Matter; here, upon 
1 Motion for an Injunction, Lord Cowper 
1 ſaid, theſe - Words in the firſt Defen- 
dant's Anſwer, amounted to to a refer- 
ring to the other Defendant's Anſwer, 

and for that Reaſon, the Attorney 8 — 

Wer 
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ſwer ought to be read, and accordingly 
was read againſt the firſt Defendant. 
1 Peer Williams, o.. 


It was agreed per Cur. that the An- The Aniwer of 
ſwer of a ſuperannuated Defendant, put Perſon — in by 
in by Guardian, is to be read againſt Jan, hall 
him as an Anſwer of one of full Age, him as — 

put in, in Perſon: And a Difference was uf At d, 
taken between ſuch an Anſwer, and that of an infant. 

of an Infant, put in by Guardian; be- 

cauſe an Infant improves and mends, as 

Lord Keeper ſaid, and therefore is to 

have a Day to ſhew Cauſe after he 

comes of Age; but the other grows 

worſe, and is to have no Day. Preced. 

in Cha. 229. Sir Richard Levinge a- 

gainſt Lady Caverly and others. 


Confeſſing a Matter by Anſwer, is Conſeflion by 
ſufficient Evidence againſt the Party. — 


2 Vern. 380. 


A Bill was brought by Creditors, a- » — . 
gainſt an Executor for an Account of charge and di 


the perſonal Eftate ; the Executor ſet 5 bfr Miovett 
forth by Anſwer that there was one at the fame 
Thouſand one hundred and fixty ©'*: 
Pounds left by the Teſtator in his 
Hands, and that coming after to make 

oo zag with the Teſtator, he gave 

a Bond for one Thouſand Pounds, and 

the reſt was given him as a free Gift 

for his Trouble in the Teſtator's Buſi- 

neſs, and no other Evidence in the Cale, 

that the Money was depoſited, but the 


Aa 4 Executor's 
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12 own Oath; argued, that the 
Anſwer though it was put in Iſſue, 
ſhould be allowed; ſince there is the 
ſame Rule of Evidence in Equity, as 
in Law, and if a Man was fo honeſt as 
to charge himſelf where he might round- 
ly deny it, he ought to find Credit, 
where he ſwears in his own Diicharge. 


But it was anſwered, and reſolved by 
the Court, that when an Anſwer was 
put in Iſſue, whatever was confeſſed and 
admitted, need not be proved; but it 
behoved the Defendant tò make out, by 


Proof, whatever was inſiſted on by Way 


of Avoidance ; but with this Diſtinction, 
where the Defendant admitted a Fac 
and inſiſted on a diſtin Fact by Way of 
Avoidance, there he ought to prove the 
Matter of his Defence ; becauſe it may 
be probable, that he admitted it out of 
Apprehenſion, that it might be proved; 
and therefore ſuch Admittance ought 
not to profit him fo far as to paſs for 
Truth, whatever he ſays in Avoidance, 
But if it were one Fact, as if he had 
ſaid, the Teſtator had given him one 
hundred Pounds, it ought to be allowed, 
unleſs diſproved; becauſe nothing of the 
Fact charged is admitted, and the Plain- 
tiff may diſprove the whole Fact as ſworn, 
if he can: But it was urged, that here 
the Probability was on the Defendant's 
Side, becauſe he did not 'give a Bond 
for this Sum, as for the Reſidue; but 
the Chancellor ſaid, there was ſome Pre- 
„ ſumption 
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ſumption in that, but not enough to 
carry ſo large a Sum, without better 
Atteſtation. See the Law of Evidence, 
by a late learned Judge, 39. 


Analogous to this, is a Man's own volun- A Man's volun- 
tary Affidavit, which is Evidence likewiſe Ebenen acainft 
againſt him; but then the Proceedings p but the | 
muſt be likewiſe given in Evidence, on whichit id ariſe, 
which this Affidavit did ariſe ; and the Tuſtbe given | 
Reaſon why the Proceeding muſt be alſo 
given in Evidence is, to prove the Iden- 
tity of the Perſon ; for to prove an Affi- 
davit (worn, is not ſufficient, for the 
Party may be perſonated ; therefore, to 
aſcertain this, the Occaſion of the Swear- 
ing muſt be proved ; for it is not to be 
thought, or ſuppoſed, that any Man, 
without ſome Occaſion, would make an 


Affidavit. tbidem. 


But there is great Difference between Difference be- 

the Evidence of an Anſwer, and that un me g. 

of a voluntary Affidavit. Didem. davit, and of an 
Although Depoſitions may be read, An Anſwer can- 

without producing the Bill and Anſwer, 79 b given in 

yet an Anſwer cannot be given in Evi- out producing 

dence, without producing the Bill; for de Bl uni 

without that, there does not in this Caſe 

appear to be a Cauſe depending, which 

muſt be preſumed," if Depoſitions be 

taken; but if there be Proof by the pro- 

per Officer, that the Bill hath been 

ſearched for, and cannot be found, there 


the 
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the Anſwer hath been allowed to be read, 
without a Sight of the Bill: And this 
the Lord Chancellor Brodrick allowed, 
tho' the Loſs of the Bill was not proved 
by the proper Officer, but by a Clerk 
only, who wrote in the Office, and ſwore 
he had ſearched carefully with the Officer, 
and could not find the Bill. Michaelmas 
Term, 1714, in Chancery, Roch and his 
Wife againft Adminiſtrators of Howard. 
ſbidem, 42. 


Anſwer, boy An Anſwer is proved, by ſhewing the 

—— Allegations in Court, by ſnewing the Bill 
which is the Charge, and the Anſwer, 
which is the Defence to the Bill; and this, 
in Civil Caſes, ſhall be intended to be 
ſworn, becauſe the Proceedings in ſuch 
Defence are upon Oath. Jbidem. 


k tobe takes - Now, ſince the Proceedings in any 

0: Court of Judicature within the Kingdom 

than from the are good Evidence in other Courts, ard 

Proceedings in . b * 

— the Proceeding in this Caſe are upon 
Oath, it follows, that in all Civil Caſes, 
the Anſwer is to be taken as an Oath, 


. without further Proof than from the | 


Proceedings in the Cauſe. Didem, 43. 


But a voluntary But a voluntary Affidavit is not Part 
Aﬀdavit is not of any Cauſe in a Court of Juſtice, and | 


Part of any Cauſe, 


ang tkeretore therefore muſt be proved to be ſworn; 
ach be prove. for if you only prove it ſigned by the 


to be ſworn; it 


ke a Note or Party, it is no further Proof than as 2 
3 Note or Letter; and as ſuch you may 
give 


in 7 „ 
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give it in Evidence, without more Proof. 
zd Mod. 36. And this is one Difference 
between them. | 


The ſecond Difference between them And then the 
is, that the Copy of an Anſwer may be £07 «an An> 
given in Evidence; but not of a volun- given in Evi- 
tary Affidavit, which hath no Relation At ns 
to any Court of Juſtice, and therefore mutt be produ- 
not intitled to public Credit; but, be- 20d why. 
ing a private Matter, muſt be itſelf 
produced as the beſt Evidence. 3d Mod. 


116. 


But the voluntary Affidavit of any But the Affidavit 
Stranger can by no Means be given in S Hieber can 
Evidence, becauſe the oppoſite Party given in xi 


had not the Liberty of croſs-examining, e. 
Sy. 446. "RE MO TE] 


From what has been ſaid, it is evi- For there can be 
dent, that a voluntary Affidavit is no . era. 
Evidence between Strangers, becauſe 

there is no Croſs-examination ; nor can 

there be, there being no Cauſe depend- 

ing; and therefore ſuch Evidence can- 

not be admitted. J/bidem. 


That a Man's Anſwer in the Spiritual A Man's Aniwer 


Court, or voluntary Oath before a Juſ- {7 *b< Spiritual 
tice of the Peace, may be read as Evi- betore a Juſtice 
dence againſt him in Chancery, by Order. d gan 
1 Vern. 53. Quære, ſhould there be him. 


Notice ? 
| In 
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A fingleWitnes In the Caſe of Rawlinſon againſt 
Ck mot Hutchins, 2 Vern." 283, there being a 
ſufficient Evi= Decree to an Account; and as to one 
Jn fora P*t> Article of the Account, there being but 
n ſingle Witneſs againſt the Defendant's 
tried t Lan. Oath, the Court declared it was not ſuf- 
cent Evidence to decree againſt the De- 
fendant; and the Plaintiff having had the 
Benefit of the Defendant's Oath, they 
would not ſend it to be tried at Law, where 
one Witneſs is ſufficient, although it was 
inſiſted by the Defendant's Counſel, that 
it might be tried at Law. And, ſee 1 Vern. 
161. 2 Vern. 283; Proceedings in Chan, 
19; and 3 Ch. Ca. 223. Sed Quœ re, 
if there be other Circumſtances to cor- 
roborate the Teſtimony of the Witneſs, 


as where the Anſwer of the Party ap- 


= to be 9 falſified in other 
articulars, or if manifeſt Acts of Fraud 
appear in the Caſe, on the Part of the 


Defendant? Ayl. 69. 


But vill dire a But in the Law of Evidence, by a late 
Cad ref ide learned Judge, p. 94, it is ſaid, the 
Witneis. Court may direct a Trial at Law to try 
the Credibility of the Witneſs; for that | 
it is fit, where there is but one Witneſs on- 
ly in Counter- balance to the Defendant's 
Anſwer, and on that one Witneſs the 
Decree is to be founded, that the Court 
ſhould inform their Conſcience of his 
3 by a Trial at Law; other- 
wiſe any Profligate's Oath may overturn 
a Man's 
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a Man's Right, without any Opportu- 
nity to object to his Credibility : But 
when there are two Witneſles againſt 
the Anſwer, then there is ſo great an 
Over-balance of Credibility, that the 
Plaintiff ought not to be delay'd in a 
Trial at Law. 


A Settlement of a Jointure, actually Settlement of a 
made before Marriage, is an Evidence, Jqmure beiore 


that all the precedent Treaties and dence, that all 
Agreements were reſolved into that. 1 wan rene 


Vern, 369. into it, 


A third Mortgagee buys in the firſt, A third Mortga- 
and brings a Bill to forecloſe the ſecond, if — _— 
he doth not pay both ; he need not prove not prove the 
the Money actually lent on the third, Jonny Paid. an 
the producing the Deed or Acquittance it will be wuffi- 
being ſufficient Evidence. 2 Fern. 279. : 


Where a Man had run away with a . 
Caſket of Jewels, the injured Party's > Evidence in 
Oath was allowed as Evidence in Odium Odum $poliaterir. 


Spoliatorts. 1 Vern. 207, 208. 


A ſlender Evidence will be ſufficient Several Caſes, in 
to prove Livery of Seizin, Attorn- — 411 
ment, Aſſent to a Legacy, or the new required. 


Publication of a Will. 1b:dem, 330. 


The Evidence of a Servant, who hide. 
was only nine Years of Age at the Teſt- 
ator's Death, but lived three or four 
Years afterwards in the Houſe, was al- 
lowed 


ee en. 
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lowed to prove the Furniture then ſtand- 
ing, thirteen Years after, though ſhe 
had never taken any Memorandum of 
it. Davey and others againſt Leys, Mi- 
chaelmas Term, 1728. Myſeley's Rep. 


72. 
Legacy preſumed A Legacy 1s preſumed to be paid, 


paid, after a 


Length of Time, after a great Length of Time. 2 Very. 


21. 
[ 
Words no Evi Words are no Evidence againſt a 
— * Decd ſolemnly executed. 1 Williams, 
482. 


Exhibits prove! And, although all Exhibits, proved 
ey Pepoitions, by the Depoſitions, may be read at the 
the Hearing. Hearing, yet they muſt be ſhewn forth 
in Court, if the Party will have any 
Benefit of them. Treatiſe of Equity, 


123. 


Partice and Pri. And the Parties and Privies onght to 

m "Fe 

the originalDeeg, {NEW the original Deed ; for every Deed 

But Strangers ought to prove itſelf, and be proved by 

without mewing Others. But Strangers to the Deed, and 

2 who do nothing in Right of the Grantee, 
as Bailiff, or Servant, may plead the 
Patent or Deed, without thewing it. 


idem, 124. 


Cite So a Will, which is the Plaintiff's 

wer — Title, maſt itſelf be ſhewn to the Court, 

the Court. and nct a Copy only,; otherwiſe, where 
it is by Way of Cu cumſtance. Ihidem. 


But 
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But where a Deed, or other Evidence, 
is ſuppreſſed, the Court will always in- 
tend a Title againſt him that ſuppreſſed 
it. But a Copy of a Deed, ſuppoſed 
to be ſuppreſſed, 1s not allowed, unleſs 
examined; nor even upon an Affidavit, 
that the Plaintiff had got it; but he 
ſhall be left to recover it at Law. bi- 
dem. 


So formerly, although a Recital of a 
Leaſe, in a Deed of Releaſe, was good 
Evidence of ſuch Leaſe againſt the Re- 
leaſor, and thoſe that claim under him; 
yet, as to others, it was not, without 

roving there was ſuch a Deed, and thac 
it was loſt or deſtroyed. Ibidem. But 
now, by Statute 9 Geo. 2d. (h. g. pars, 
it is ſufficient Evidence of ſuch Leaſe, in 
all Caſes. | 


And in Caſe of an Inrollment for 
ſafe Cuſtody, the Deed may be ſaid to 
be recorded ; but it is no Record. And 
a Copy of it is no Evidence; nor is the 
Inrollment itſelf, without particular Cir- 
cumſtances to ſupport it, or proving, 
that the original Deed was in the De- 
fendant's Cuſtody, or Power, or acci- 
dentally loſt, Sc. So determined in 
the Caſe of Spence againſt Combe, 2 Vern. 
471. 591, and afterwards confirmed 
upon a Re-hearing. But an Iſſue at 
Law being directed, whether ſuch Deed 

was 
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A Deed or other 
Evidence ſup- 
preſſed, the Court 
will always 
ſuppoſe a Title. 
But a Copy of 
the Deed not 
allowed, unleſs 
examined. 


Recital of a 
Leaſe, in a Deed 
of Releaſe, is 
Evidence of the 
Leaſe. 


How the Copy 
of a Deed en- 
rolled ſhall be 
conſidered as 
Evidence here, 
or at Law. 
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was executed, upon the Trial, a Copy of 
the Deed was allowed to be read, and a 
Verdict for the Deed, though it was ob- 
jetted, it was not a Bargain and Sale, 
ſo did not operate by the Inrolment. 


— But where a Bargain and Sale is in- 
roled, purſuant to the Statute, the In- 
rolment is a Record, ſo that a Copy of 
it may be read in Evidence, for no Ra- 
ſure or Interlining ſhall be intended in a 
Record, for the Height and Solemnity of 
it, but the ſure Way is to exemplify it, 
under the Great Seal, or at leaſt under 
the Seal of the Court. See the Law of 
Evidence, by a late learned Judge, 71, 


72. 


Letters, Noter, No Letters or Notes not proved ſhall 
* be uſed; but Records upon Motion, 
may be proved viva Voce, in Court. 


Ibidem, 53. 


Huſband and If Huſband and Wife contradict, the 
Wite, contraci%* T)epoſitions ought to. be © ſuppreſſed. 


oY: {bidem, and Ch. Ca. 302. 


Shop Books, and Shop Books have ſometimes been read 
ce admiatty, at the Hearing, and ſometimes Depo- 
ſitions in the Admiralty. 1 Ch. Ca. 306. 


A Man's Book A Man's Book of Accounts is Evi 
of Accounts. , j 5 : 
dence againſt him, not for him, 2 Har, 


Ch. Prad. 3d Edit. 53. 
Pariih 


h 
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| Pariſh Books, or Church Books, no Pariſh Books, 
Evidence. 2 Har. Ch. Pratt. 53. 


It is ſaid, that no Deed will be ad- No Deed to be 
mitted to be read, on the Hearing in quan ane 
any Cauſe, where iſſue is not joined. ide be joined. 

By Statute 7 Will. 3, Ch. 12, S. 5. How Wills, by 
All Deviſes of any Lands, Tenements, — TY 
or Hereditaments, deviſeable either by % be execs 
Farce of the Statute, or by any particu- 
lar Cuftom, fhalt be in Writing; and 
figned by the Party ſo deviſing the ſame, 
or by fome other Perſon in his Pre- 
ſence, and by his expres Directions, and 
ſhall be atteſted and ſubſcribed, in the 
Preſence of the Deviſor, by three or 
mare credible Witneſſes, or elſe they 
ſhall he vdid. 


And by Sect. 6, no Deviſe in Writing Deviſes of Lands, 
of Lands, or Hereditaments, fhall be 2. 
revocable, otherwiſe. than by ſome other but by ather 
Will or Codiril, in Writing, or other Wine 2 
Writing declaring the ſame, or by burn- 
ing, cancelling, tearing, or obliterating 
the ſame, by the Teſtator himſelf, or 
in his Preſence, and by his Directions 
and Conſent; but all Deviſes of Lands, 
and Tenements ſhall remain in Force, 
until the ſame be burnt, cancelled, torn, 
or obliterated, by the Teſtatar, or his 
Directions in Manner aforeſaid ; or un- 
leſs the ſame be altered by ſome other 
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Will or Codicil, in Writing, or other 
Writing of the Deviſor's, ſigned in the 
Preſence of three or more Witneſſes, de- 
claring the ſame. 


What Proof js re-P Declared by Lord Chancellor Cowper, 
quiſte, of ot, in the Caſe of Longford againſt Eyre, 
Willof Land. that the proper Way of examining a 
Witneſs, to prove a Will, as to Lands 

is, that the Witneſs ſhould not only 

rove the executing the Will by the 

ne, and his own ſubſcribing it, in 

the Preſence of the Teftator, but like- 

, wiſe, that the reſt of the Witneſſes ſub- 

ſcribed their Names, in the Preſence of 

the Teftator, and then one Witnefs 

proves the full Execution of a Will, 

ſince he proves that the Teſtator exe- 

euted it, and likewiſe, that the three 

Witneſſes ſubſcribed it in his Preſence. 


1 Vill. Rep. 741. 
If the Witnek And his Lordſhip held, that the bare 


bed it in the fam ſubſcribing the Will, by the Witneſs in 
Roon, and the ſame Room, did not neceſſarily im- 
queſt, held good, Ply it to be in the Teſtator's Preſence ; 
tho not Ten for it might be in the Corner of the 
tor's Preſence, Room, in a clandeftine, fraudulent Way, 
and then it would not be a ſubſeribing 
by the Witneſs, in the Teſtator's Pre- 
ſence; but, if it be ſworn by a Witneſs, 
that he ſubſcribed the Will, at the Re- 
queſt of the Teſtator, and in the ſame 
Room, this cannot be fraudulent, and 


is ſufficient, Didem. | 
And 


And in the ſame Caſe, his Lordſhip 
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A Will, atteſted 
by two Witneſ- 


declared, that when a Power is given ſe, not a good 


to * the Uſes of Land, by Deed 
or Will, or other Writing, in Nature of 
a Will, the Will muſt be. intended 
ſuch a one, as is proper for the Diſpo- 
ſition of Land, conſequently, muſt be 
ſubſcribed by three Witneſſes, in the 
Preſence of the Teſtator; for this is 
within all the Inconveniencies, that the 
Statute of Frauds. intended to prevent; 
and the other Words © in. the Nature of 
a Will,” mean the ſame as a Will, 
which muſt be ſubſcribed by three Wit- 
neſſes, in the Preſence of the Teſtator, 
1 Wil. Rep. 944. = 


1 | * 2 1 1 1 — - Cn , adore 
* — 


Of 'the Suffciency and Diſability. of 


M une. 


S it is not ſufficient ta have a In the Qualifca« 
tion of Witneſſes, 


Right in Equity, unleſs we can Equity follows 


make it appear, by ſome outward Proof 
to the Court; in Order to obtain Relief, 
it will be neceſſary to treat alſo of 
the Qualification of Witneſſes, and the 
Nature of Evidence and Proof: Not that 
It is meant, to ſpeak of theſe in ge- 
neral, but ſo far as they are uſed in a 
Court of Equity. Now in determining 
the Qualification of Witneſſes, Equity 
follows the Law; and it ſeems the 
Chancellor cannot do otherwiſe : And 
therefore, if a Man be rendered infa- 

B b 2 mous 


Appointment of 

an Uſe of 
rſuant to a 
wer, 


the Law. 


2 Iu 
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mous in Law, as by an infamous judg⸗ 


ment, or has not Diſeretion and Under- 
ſtanding, Sc. his Teſtimony is not to 
be admitted. And the Caſes where 
the Party is concerned in Intereſt, 
though never fo ſmall, have uſually pre- 
vailed, unleſs in ſpecial Inftances. As 
x{t for the Neceflity, where no other 
Evidence could poll 
where a Man tears a Note, er a Gold- 
ſmith's Apprentice over- pays a Bill of 
Exchange. 2d. In odium Spoltatorts, the 
Oath of a Party injured fall be 4 
good Charge on him who did the Wropg: 
3dly. After great Length of Time; 

mu mn Account of twenty Yeats ftand- 
ing, he may prove by Oäth, What he 
cannot prove otherwiſe. 4thly, Of (mall 
Sums in an Account, as under 408. he 
mall be diſcharged by his Outh, but he 
ſhall not charge another ſo; and this 
Rule extends no further, than for the 
$um of 1001. and he maſt mention to 
whom paid, for what, and when; for 


in an Account he muſt prove the Par- 


ticulars. ßzthly, Where he has relea- 
ſed his Intereſt, though the Releaſe was 
ſealed in Court, while the Cauſe was 
trying. 6thly, Particeps Crimints, is ad- 
mitted to prove Matters of Fraud, eſ- 
pecially, where what he proves is to 
his own Prejudice. 7thly, If one be 
made a Defendant, by Covin to take 
away his Teſtimony, and it appears 
upon the Evidence, the Judges may, 
and ought to allow him to be a Tx 

neſs ; 


bly be had; as 
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neſs: And this cannot be a general 
Rule, but every Caſe ſtands on its 
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own Circumſtances, that is whether their 


Intereſt is ſo great, as it may be pre- 
ſumed, to make them partial or not; 
and therefore Alms People, and Ser- 
vants, are good Witneſſes; fo it is uſual 
for a Legatee of a ſmall Legacy, as 

s. to à private Perſon, or 51. to a No- 
bleman, to be admitted a Witneſs, for 
the Will. See Treatiſe of Equity, 122, 


123. 


— 


Exceptions againſt Witneſſes are, if Exception to 


they gain, or loſe by the Succeſs of the 
Cauſe, or are under any Apprehenſion, 
or Imagination of gaining or loling ; a 
Witneſs ſhall not be admitted to ſwear 
in Exoneration of himſelf, but a Wit- 
neſs may ſwear againſt himſelf. 


When a Witneſs gains by the Suc- 
ceſs of a Cauſe, if it ſhould be for the 
Party he is produced for, or if he loſes, 
if it goes againſt him he is produced 
by, then he is an incompetent Witnels ; 
but ſhould the Witneſs Toſe, if the Par- 
ty he is examined for, ſucceeds; he is 
a good Witneſs ; for no Witneſs can be 
ſuppoſed to have any Temptation to 
ſwear contrary to the Truth, againſt his 
own Intereſt, And when a Witneſs is 
thus examined, as to his being intereſt- 
ed or not, it is termed examining, as to 


voire Dire, which ſignifies to ſpeak, or 
fay the Truth, | 
Bb3 A 


Daire Dire, the 
Explanation of it, 
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Counſel or At» A Counſel or Attorney, may be exa- 
examined as mined as a Witneſs, but he muſt be 
Witneſs, but to firſt examined, before any other Witneſs 
It examined. * 2 3 . LS 5 1 a 3 

is examined. 


To anſwer only If the adverſe Party will produce the 
ket awe Counſel or Attorney againſt his own 
what was reveal- Client, they ought to anſwer only what 
ed by their Cl. they know of their own Knowledge, not 
; what was revealed to them by their Cli- 
ent, for a greater Regard ſhould be 

had to publick Juſtice, and to publick 

Good, than to private Intereſt, ' | * 


r the Caſe of Magill and his Wife, 
— muſt againſt Savage and others, in this Court, 
take the General 3d December, 1741, Mr. 7, rex or, an At- 

ath, but may 5 5 ä 
demur to an In- torney for one of the Defendants, was 
terrogatorywhich. produced as a Witnefs, by the Plaintiff, 
to diſcover any ON A Commiſſion; he refuſed to take the 
Secret revealed (General Oath adminiſtred to Witneſſes, 
Chen. imagining, that he would be thereby 

obliged to anſwer _ Interrogatory 
exhibited to him, and by that Means, 
diſcloſe what was revealed to him by his 
Client; and inſiſted that the Commiſſi- 
oners ſhould ſwear him particularly, to 
anſwer only to ſuch Things, as were 
not reyealed to him by his Client. Lord 
g Chief Baron Marlay ſaid, Mr. Trevor 
ſhould have taken the General Oath, 
and that he might have demurred to ſuch 
Interrogatories, as led him to diſcover the 
Secrets of his Client, revealed to him by 
* 5 5 8 6 «a bs 229 15 
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his Client, and the Court attached him, 
(although he made Affidavit, that what 
he did was through Ignorance,) as it 
might have been a manifeſt Prejudice 
to the Plaintiffs, jn hindering them 
from ſetting down their Cauſe to be 
heard. 


A Party intereſted, by releaſing his 
Right may be a Witneſs ; but it muſt 
appear by Proof in the Cauſe, that ſuch 
Witneſs hath releaſed his Right. 2 Fern. 
375. And the Depoſitions of a Wit- 
neſs, who was examined before the 
Hearing, and afterwards on the Account, 
having firſt releaſed his Right, were al- 
lowed to be read. 2 Vern. 473. Preced. 
in Ch. 234. | 


A Perſon diſintereſted when exami- 
ned, becoming intereſted afterwards, 
yet his Examination may be made Uſe 
of, though he ſhould afterwards become 
a Plaintiff in the Cauſe ; but theſe De- 

ſitions cannot be made Uſe of at Law ; 
for there is a Rule of Law, that where a 
Witneſs is living, and may be produced 
at the Trial, the Depoſitions of ſuch 
Witneſs ſhall not be read. 2 Fern. 
669. 1 Williams, 288. 


A Legatee of a ſmall Legacy, as has 
been ſaid before, may be a Witneſs for 
the Will. 1 Lern. 254. Sed vid. 2 
Fern. 317, where it is ſaid, that none 
pan be a Witneſs, where his Intereſt is 

Bb 4 concerned, 
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A Party intereſt- 
ed, by releafi 
his Right, may 
be a Witneſs, 


A Perſon diſinte- 
reſted when ex- 
arpined, and af- 
terwards becom - 
ing intereſted, 
his Examination 
may be read. 


But not at Law. 


A Legatee of a 
ſmall Legacy, 


may be a Wit- 
— Heer. 
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concerned, be it never ſo ſmall or mi- 
nute. But the Law in this Reſpect, has 
been much altered, by a late Statute, 
made in the 24th Year of the Reign of 
his preſent Mmeſty, which ſee at the. 
End of this Chapter. 


Wha paved Where it is proved to the Court, that 

of anredte 4 Witneſs is a Party intereſted, no Proof 

the contrary. * is to be admitted, to ſhew him to be 
diſintereſted. 2 Vern, 464. 


Wife not tobe & A Wife cannot be examined againſt 

| ker Huſband, her Huſband, unleſs in Cafe of extreme 
Neceſſity. 2 Ch. Ca. 39. 2 Vern. 79. 
— — A Commiſſioner may be a Witneſs, 
* but then he ought to be examined, be- 
fore any other Witneſs be examined. 

i Vern. 369. DOES 
uy — — In a Suit to ſet aſide a hard Award, 
4 de Witneſs, tlie Arbitrator or Umpire, who made 
the Award, may be examined as a Wit- 

net. 1 Firs, 357, x56. 


| N.cecvtor may An Executor may be admitted to 
1 wwove the Revo- f | | 
WW. cation of a Le- Prove the Revocation of a Legacy, 
. oy + though he has proved the Will, 1 
— AAA ( | 


bar Trace A Grantee, when he appears to be 
11} — "ada L, bare Truſtee, is a good Evidence, to 
„ N prove the Execution of the Deed neſs 


aimfelf. x Williams, 290. 3 


A 
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A Member of n Corporation cannot A Member of 3 


he a Witneſs for the Corporation. 1 — 
Vern. 254, and per Lord Keeper, a Cor- ton the Corpora- 
poration ought to have a Town Clerk, 
and under Clerks that are not Freemen, 
that they may be competent Witneſſes up- 
on Occahon. In 1 ill. 595, it is decla- 1 ... if ar, 
red by Lord Chancellor Parker, that if franchiſes. 
2 tion will examine any of their 
Members, as Witneſſes, they muſt (and 
ſo the Courſe is) disfranchiſe them, and 
then they make Ute of their Teſtimony. 
Note, the Method of diſ-franchifing, is 

by an Information, in the Nature of a 
Quo Warranto, againſt the Member, 
who confefles the Information, on which 
the Plamtiff obtains Judgment to diſ- 

franchiſe. N 

Where there is a Diſpute touching de Inbabitant of 
Money, given 0 Pariſhioners, none of — 4 Witneſs, 
the Inhabitants of the Pariſh ought to in At touch- 
be Witneſſes ; becauſe they are intereſt- to the Pariſhion- 
ed, as being caſed in the Poor Rates, | 

2 Vern. 217. But a Lodger, or Perſon But a Lodger, 
that doth 'not pay to the Poor, may be —— 
a Witneſs, but he ſhall be intended a 
Houſekeeper, and liable to pay Pariſh 

Rates, unleſs the contrary be made ap- 


pear. 1 Williams, 600. 


But note, that croſs-examining a Wit- Croſs-examining 

(: b Sid . M A by one Side, 
nels by one Side, in any Matter, tend makes a good 
the 


ing to the Merits, makes him a Wick 
df C : Witneſs otner, 
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Plaintiffs cannot 


de examined for 


each other, but 
Defendants may. 


oppreſs another, to deprive him of his 


The Court will 


Tema tecramine ſeveral Perſons Defendants, purely out 


Leave tocxamine 


date their Teftimony, it would be in the 
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Witneſs for the other Side, though 
otherwiſe liable to Exceptions. 1 Vern. 


254. 


Plaintiffs cannot examine each other 
as Witneſſes in the Cauſe; becauſe, if 
the Cauſe miſcarries, the Plaintiffs will 
be liable to Coſts, and therefore their 
ſwearing is to exempt themſelves, and 
it is their own Choice, that they are made 
Plaintiffs, for without their Conſent 
they could not; but Defendants are for- 
ced into the Cauſe; and if their being 
made Parties, ſhould abſolutely invali- 


Power of any one who had a Mind to 


Defence, by making the moſt material 
Witneſſes Defendants in the Suit ; and 
therefore, any of the Defendants to a 
Suit, may be examined as Witneſſes, ei- 
ther by the Plaintiff, or by a Defendant 
in the Cauſe, ſaving juſt Exceptions to 
their Credit; as may a Prochein Amy, 
for the ſame Reaſon. 2 Ch. Ca. 214. 
Preced. in Ch. 411. Moſeley's Rep. 312. 
And ſee 1 Vern. 230, where it is ſaid, 
that a Co-plaintiff, though but a Truſ- 
tee, cannot be examined as a Witneſs, 
for the other Plaintiff; and ſee Mo/eley's 
Rep. 312, where it is ſaid, that the 
Court will not give a Defendant Liberty 
to examine a Plaintiff, 2 


{ 
[ 
© 
7 


Where a Plaintiff is obliged to make 


of Þ 
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of Form, the Court will give Leave to 
examine thoſe, who are not concerned 
in Intereſt, that is, who are not intereſt- 
ed for the Plaintiff; and it would be 
hard, where the Plaintiff is obliged to 
make Parties not intereſted Defendants, 
that he ſhould loſe the Benefit of their 
Teſtimony ; and therefore the Court, 
upon Motion of the Plaintiff's Attorney, 
will grant a general Order, for Lt- 
berty to examine ſuch a Defendant, 
ſaving Exceptions; and if the Defen- 
dant to be examined, be not a neceſ- 
fary Party, the Court, on ſuch Motion 
as aforeſaid, will give Leave to ſtrike 
him out of the Bill. But note, in this 
Caſe, the Court, on Motion of the De- 
fendant's Attorney, will order the Plain- 
tiff to pay the Defendant the Coſt of 
his Anſwer before he examines him; {6 
ordered in this Court, in the Caſe of 
Temple againſt Wilſon, 26th June, 1750. 


But a Defendant, who is examined as 
a Witneſs for the Plaintiff, may demur 
to an Interrogatory, becauſe he is con- 
cerned in Intereſt in the Queſtion; for he 
ſhall not be obliged on Interrogatories, to 
prove the Plaintiff's Title againſt him- 
ſelf, although he muſt by Anſwer diſ- 
cover againfihimſelf ; but then he has 
the Advice of Counſel. Mo/eley's Rep. 
96, 229. 2 Ch. Ca. 208. | 


And 
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any of the De- 


fendants, who 
are not intereſted 
for the Plaintiff, 


But Defendant 
may demur to 
the Interrogato- 
ries,if concerned 
in Intereſt, 


— — 
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Though a D. And though a Defendant cannot de- 
Amur, but te mur to a Bill, but for Matter appearing 
Matter in the in the Bill itſelf, yet a Witneſs may de- 
— the mur for Matters Debors, to the Interro- 
Matters Debo'” gatory, becauſe he has no other Way to 
to the Interroga X . 
try, * relieve himſelf, but by Demurrer; but 
then the Facts muſt be verified by Affi- 
davits. Mofeley's Rep. 229. Sed vide 
1 Fern. 1065. | 


But a Defendant But if ſuch Defendant be Witneſs to 
examined, only a Deed, he ſhall be examined as to the 
tion of a Deed, Execution of it, but may demur to any 
ſhall not demur. other Queſtions, Jbidem 196. Cut / 


Cauc. 244. 284 


Cauſe may be Although it is an order of Courſe to 


— l examine a Defendant de Leue eſſe, ſaving 

examined de bene juſt Exceptions; yet when the Cauſe 1s 

e, after Hear- 

;ng, if he bea Heard, and referred to an Account, and 

Farty intereſted. it appears ſuch Defendant is a Party in- 
tereſted, it is proper to ſhew Cauſe 
againſt ſuch an Order, before the Wit- 
nẽſſes be examined. 1 ern. 452. 


Defendant exa- = If Defendant be examined as a Wit- 
nefs, his Teſti- neſs, Plaintiff muſt ſtand to his Depoſi- 
mony is conclu- tions as concluſive; and where a De- 


Examination to fendant is firſt examined, you ſhall not 


con v. t him of 2 a 
— examine Witneſſes, to 


pvict him of 
Perjury. 2 Har. Ch. Tfacl. zd Edit 


25. 
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A Witneſs found to ſwear falfly in AWitnels ſwear 
Part, his Teſtimony utterly — ve +» ark 


Dalton, pa. 271. 2 Har, Ch. Prod. 
55. 


In all Caſes in Law and Equity, a Man and Wife, 
Man and his Wife, are but as one Wit- one Witneſs, 
neſs. Hidem. 


A Witneſs having finiſhed his Exami- 4 Witneſs exa 
mil 
nation on an Account, it was moved to Accu. = 


have him examined on the other Side, be exatnined on c 


and allowed. Al. 47. K® Har. Ch. the other Side. 


Fact. 52. 
Where a Witnefs's tions on the 4 —— 


one Side, contradict his fitions on Sides, and a, 
we other, the Courſe i is, to order him to oats — 
attend the Court, to explain himſelf, lan halt“ 
otherwiſe his Depoſitions ſhall be ſap- 


preſſed. idem, and Ch. Ca. 298. 
Truſtees ſhall not be examined, one Truſtees not to 


be examined 


againſt another. 2 Har. Ch. Pratt. 53. — 


Parties intereſted ſhall not be exami- Ner Parties inte- 
ned, to prove a Cuſtom. Ibidem. reſted, to. prove 


Witneſſes formerly examined in Srac- Witnef examin- 


ed in one Court, 


rs, not to be re-examined in Chancery, not to be exa- 
| 5 to the ſame Matter. Ibidem, and 1 Ch. in ale another, 


Ca. 233. 
If 
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—— If a Witneſs refuſe to be croſs-exa- 
mined, his Depo- mined, the Court, on Motion, will ſup- 
ktion ſuppreſſed. preſs his ex Parte Depoſition. 2 Har. 


Ch. Pra. 54. and Ch. Ca. 322. 


No Exceptionzto Tt is ſaid, that no Exceptions are to 
Publication, be taken to a Witneſs, after Publication 
hath paſſed in the Cauſe. Ch. Ca. 322. 
and 2 Har. Ch. Prat. 54. ſed vide 


pa. 812. | 


Alegateeof any Some Doubts having ariſen upon the 
a Win ta aforeſaid Statute, 7 Vill. 3 Ch. 12, 


Willor Codicil, who are to be deemed legal Witneſſes, 
only void, as to Within the Intent of the ſaid Act  there- 


what concerns fore, for avoiding the ſame, it was enac- 


ted, by the 25th of George 2d. Ch. 
11, „That if any Perſon ſhall atteſt 
the Execution of any Will or Codi- 
„ cil, made after the 24th Day of June 
© 1752, to whom any beneficial Deviſe, 
Legacy, Eſtate, Intereſt, Gift, or Ap- 
„ pointment, affecting any real or per- 
6 ſonal Eſtate, except Charges on Land, 
© for Payment of Debts, ſhall be there- 
© by given, ſuch Deviſe, Sc.“ ſhall fo 
far only, as concerns ſuch Perſon, at- 
teſting the Execution of ſuch Will or 
Codicil, or any Perſon claiming under 
him, be void, and ſuch Perſon ſhall be 
admitted as a Witneſs, to the Execution 
of ſuch Will or Codicil, notwithſtand- 
ing ſuch a Deviſe, &c. 


And 
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And by Sect. 2. In Caſe, by any þ Creditor may 
Will or Codicil, any Lands, Tenements, will or Codicil, 
or Hereditaments, ſhall be charged with nge the Lands 

any Debts, and any Creditor whoſe meat of 
Debt is ſo charged, hath atteſted, or 
ſhall atteſt the Execution of ſuch Will 
or Codicil, every ſuch Creditor, notwith- 
ſtanding ſuch Charge, ſhall be admitted 
as a Witneſs, to the Execution of ſuch 


Will or Codicil. 7 | 
And by Sect. 3. If any Perſon hath Where Legatee 


atteſted the Execution of any Will or agen Papst, 
Codicil, made on or before the 24th —_ — 
Day of June, 1752, to whom any Le- 
gacy or Bequeſt is thereby given, whe- 
ther charged upon Lands or not, and 
ſuch Perſon, before he ſhall give his 
Teſtimony concerning the Execution of 
ſuch Will or Codicil, ſhall have been 
paid, or have accepted, or releaſed, or 
ſhall have refuſed to accept ſuch Lega- 
cy or Bequeſt, upon Tender made there- 
of, ſuch Perſon ſhall be admitted as a 
Witneſs, to the Execution of ſuch Will 
or Codicil, notwithſtanding ſuch Lega- 


cy or Bequeſt, 
And by Sect. 4. In Caſe of ſuch Ten- Legatee to be 


der and Refuſal, ſuch Perſon ſhall in no TDs, 


. . - fuſal, and aft 
wiſe be entitled to ſuch Legacy or Be —— of © 


queſt, but ſhall be barred therefrom. retain his Lega- 
And in Caſe of ſuch Acceptance, ſuch Jiu the 


Perſon ſhall retain to his own Uſe, the adjudged void. 


| Legacy 
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Legacy or Bequeſt, which ſhall have 
been fo paid, or accepted, notwithſtand- 
ing fuch Will or Codicil ſhalt after- 
wards be adjudged to be void, for Want 
of due Execution, or for any other 
Cauſe. 


Legatee dyingin And by Sect. 5. In Caſe any ſuch 
Sms. 0 bebe Legatee, who hath attefted the Execu- 
Payment and tion of any Will or Codicit, made on 
a legal Witneſs, Or before the 24th Day of Fune, 1752, 
ſhall have died in the Life Time of 
the Teftator, or before he thalt have 
received, or releaſed the Legacy or Be- 
queſt, ſo given to him, and before he 
fhall have refuſed to receive ſuch Le- 
gacy or Bequeſt, or Fender made there- 
of, ſuch Legatee ſhall be deemed a le- 
pal Witneſs, to the Execution of fuch 

ill or Codicil, notwithſtanding fuch 
Legacy or Bequeſt, 


The Credit f By Sect. 6. Provided, that the Cre- 
neſs, to be ſub- dit of every Witneſs, in any of the Ca- 
Jet tothe Deter- ſeg before mentioned, and all Circum- 
Court and the ftances relating thereto, ſhall be ſub- 
280 jet to the Conſideration and Deter mi- 
| nation of the Court, and the Jury, be- 
fore whom any ſuch Witneſs ſhall be 
examined, or his Teſtimony or Atteſta- 
tion made Uſe of, as the Credit of Wit- 
neſſes in all other Caſes, ought to be 

conſidered of and determined. 


And 


E 
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And by Sect. 7. No Perſon to whom No Perſon to te. 
any beneficial Intereſt ſhall be given, any Compeng- 
which is hereby enacted to be void, or ten, G. after 


. he has been exa« 
who ſhall have refuſed to receive any mined to a wil, 


ſuch Legacy or ' Bequeſt, or Tender * Co. 
made, or who ſhall have been exami- 
ned, as a Witneſs, concerning the Ex- 
ecution of ſuch Will or Codicil, ſhall, 


after he ſhall have been fo examined, 


demand or receive any Benefit from ſuch 
Intereſt, by any ſuch Will or Codicil, 
or Demand, or accept from any Perſon, 
ſuch Legacy or Bequeſt, or any Com- 
penſation for the ſame, under any Pre- 
tence, 


And by Sect. 8. In Caſe any Perſon The Penalty for 
ſhall give, ſecure, or agree to pay, or 

ſhall receive, or accept from any Per- 

ſon, any ſuch Legacy, or Bequeſt, or 

any Satisfaction, or Security for the 

ſame, contrary to the Intent hereof, 

every Perſon offending; therein, and be- 

ing thereof convicted, ſhall ſuffer Im- 

priſonment for three Years. And every 


ſuch Security or Agreement, is declared 
to be void, 


And by Sect. 9. Nothing herein con- Net toextend to 
tained, ſhall extend to the Caſe of an jn pot - 


1 In Poſſeſſion two 
Heir at Law, or of any Deviſee in a pri- Years before the 
. #4 firſt of May, 
or Will, or Codicil of the ſame Teſta- 1751, or any 
tor, executed and atteſted, according to ge, be. 
the Statute 7 Will. 3. cap. 12, or any fore that Time, 
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What ſhall be 
deemed Pofleſ- 
fron, by ſuch 
Heir at Law. 
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Perſon claiming under them reſpective- 
ly, who has been in quiet Poſſeſſion, for 
two Years next preceding, the ſixth Day 
of May, 1751, as to ſuch Lands, where- 
of he has been in quiet Poſſeſſion, as 
aforeſaid : And nothing herein contain- 
ed ſhall extend to any Will or Codicil, 
the Validity whereof hath been conteſ- 
ted in any Suit in Law, or Equity, com- 
menced by the Heir of ſuch Deviſor, 
or the Deviſee, in any ſuch prior Will, 
or Codicil, for recovering the Lands, 
Sc. mentioned to be deviſed in any 
Will, or Codicil ſo conteſted, or for 
obtaining any other Judgment, or De- 
cree relative thereto, before the ſaid ſixth 
Day of May, 1751, and which has been 
already determined, in Favour of ſuch 
Heir at Law, or Deviſee, or any Perſon 
claiming under them reſpectively ; or 
which 1s ſtill depending, and has been 
proſecuted with due Diligence, but the 
Validity of every ſuch Will or Codicil, 
and the Competency of the Witneſſes 
thereto, ſhall be adjudged in the ſame 
Manner, as if this Act had never been 
made. 


And by Sect. 10. No poſſeſſion of 
any Heir at Law, or Deviſee in ſuch 
prior Will, or Codicil as aforeſaid, or of 
any Perſon, claiming under them reſpec- 
tively, which is conſiſtent with, or may 
be warranted under any Will or Codi- 
cil, atteſted according to this Act, or 


where the Eſtate deſcended to ſuch Heir 
at 
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at Law, till a future or executory Deviſe, 
by Virtue of any Will or Codicil, at- 
teſted according to this Act, ſhould take 
Effect, ſhall be deemed to be a Poſſeſſion, 
within the Intent of the Clauſe herein 
laſt before-contained, Brit. Stat. 25 
Geo. 2d. Cap. 5. 


— — 
— — 


2 — 


Where Want of Reputation, Integrity, or 


Capacity, ſhall exclude a Perſon from 
Teſtimony. 
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HE ſeveral Sorts of Perſons ex- Wpat Perfors 
cluded from Teſtimony, for Want ö 
of Integrity, are ſuch as are ſtigmatized. boar. 


There are ſeveral Crimes that ſo blemiſh 
the Reputation, that the Party is ever 
unfit to be a Witneſs, as Treaſon, Fe- 
lony, Perjury, Forgery, and the like; 
becauſe he cannot be thought to have 
any great Regard for an Oath: And 
Preſumption of an Integrity and Veraci- 
ty fails in ſuch Caſes; nay, ſuch Pre- 
ſumption is the other Way. 


The common Puniſhment that follows a Perfon p- 
the Crimen falſi is the Pillory ; and an- be d for Forge» 


ry, or Perju- 


ciently no Perſon pillory'd could be a ry, Ec. not to 
Witneſs ; but now, unleſs it be pro Cri- de Witneh, 


mine falſi, as Perjury, Forgery, or the 
like, it will not take away the Evidence. 
5 Mod. 15. 74. 


Cc2 A Per- 
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A Statute Par- A Perſon convicted of Felony, or 
don reſtores the Perjury, after a Statute Pardon, is a 
5 good Witneſs; and alſo, after Burn- 
ing in the Hand, which amounts to 
a Statute Pardon. Ray. 370. 7 80. Gold. 
88. Sty. 388. 1 Vent. 349. 2 Hale, 278. 

2 Hawk. 364. 395. 


If a King's Pa- But whether the King's Pardon re- 
don refiores ſtores his Credit, or no, has been a 
Queſtion. The King's Pardon takes 
away the Puniſhment, but doth not re- 
move the Turpitude of the Crime. 1 
Bulſ. 154. 11 H. 4. u. 1 51. 


272. 


Widem. Others hold, the King's Pardon re- 
ſtores the Reputation that it takes away, 
Penam & Culpam in foro humano; for 
the Loſs of Reputation is Part of the 
Puniſhment, and the Pardon takes off the 
whole Puniſhment : So that the Law is 
now held to be, that, for Perjury at 
Common Law, the Pardon takes off 
every Part of the Penalty; but Perjury 
on the Statute the King cannot pardon 
at all. Hob. 8 3. 28 8. Moor, 872. 2 Hale, 
278. 2 Hawk. 364. 


What Pardon In the Caſe of Newell againſt Maſſy in 
ſhall reſtore a this Court, one Richard Powell, who was 


Perſon to his 


Credit, whohath Convicted of Forgery, was admitted as a 


been convicted of : . k F 
2 Witneſs, and was examined viva Voce: 


would have ex- The Caſe was ſhortly thus: 


cluded him from 
his Teſtimony as 
a Witneſs, F Maſy 
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Maſſy brought an Ejectment at Law, 
and Newell defended by a Deed under 
the Defendant's Grandfather ; upon that 
Trial, Pawel, being a ſubſcribing Wit- 
neſs, denied his Hand; ſo Mafſy got a 
Verdict. Newell filed his Bill in this 
Court, for an Injunction, and proved 
thirty Years Poſſeſſion going along with 
the Deed, and the Hand-writing of 
two Witneſſes, who were dead, and 
Powel's Hand alſo; and procured an 
Order for having Powel examined, viva 
Voce, on the Hearing in the Court, and 
offered to read the Proof of his Hand- 
writing. The Defendant would bave 
examined Pavel, and, in Order to make 
him a competent Witneſs, produced a 
Charter of Pardon granted to Powel ; fo 
the Matter was debated, and the Di- 
ſtinction was thus :—If Powe] had been 
convicted on the Statute of Queen Eli- 
zabeth, the Pardon would not have 
made him Rectus in Curia; but in Regard 
he was found guilty by the Common 
Law, the Pardon reſtored him to his 
Credit, and took away the Pænam as 
well as the Reatum, though it was Cri- 
men falfi ; ſo the Court admitted him to 
be (worn, who, on his Examination, de- 
nied his Hand, and an Iſſue at Law was 
directed to try the Deed. Authorities 
produced by Mr. Jocelyn, to ſhew that 
the Pardon made Powe! a competent 
Witneſs, were Hob. 81. 88, 1 Vent. 349. 
Cc2 Raym. 
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Raym. 379. 387. 2 Sid. 52. Moor, 
872. 


The Hand In the Caſe of Hodder againſt Lewis 
— and his Wife, in this Court, John Shaw, 
of Perjury, Who was the. only ſurviving Witneſs to 
prayed, ® a Will, denied his Hand; he was found 
guilty of Perjury in that Particular, and on 
a ſubſequent Hearing, his Hand was ad- 


mitted to be proved by Witneſſes. 


RULF. By a Rule, made the 3d of June, 
of .cxbibiins 1712, if either Party has a Mind to 
Credit of a Wit- examine, touching the Credit or Repu- 
* tation of any of the Witneſſes, in ſuch 

Caſe, the Court, upon Counſel's Mo- 
tion, and upon Notice given, will give 
Leave to either Party to exhibit Articles 
to the Credit of a Witneſs; but by ſuch 
Order, the Party is only at Liberty to 
examine in general to the Reputation of 
the Witneſs, who is to be named in the 
Order; for the Court will not give 
Leave to examine into any particular 
Facts, or Crimes, committed hy ſuch 
Witneſs. 1 5 


If they may be In the Caſe of Kenny, Executor of 
nn. Higley, againſt the Attorney - General, 
: and others, in this Court, Trinity Term, 
1752, a Motion was made, on Behalf 

of the Attorney-General, before Publi- 

cation, to exhibit Articles to the Credit 

of Witneſſes examined for the Plaintiff: 

But the Counſel: for the Defendant op- 

1 a AC 163 4. 4... poſed 


— 


—— 
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ſed the Motion ; for, that it was irre- 
ular before. Publication, as that after 
Publication it may appear, the Wit- 
neſſes had not depoſed any Thing ma- 


terial, and may prevent an unneceſſary 


Expence and Trouble to the Parties, 
and alſo prevent the throwing an Aſper- 
ſion on the Credit of Perſons, when there 
may not be the leaſt Occaſion for it. 
But it was inſiſted upon, on the other 
Side, that, by the Practice of the Court, 
ſuch Examination may be as well before 
as after Publication; that it may be 
fatal to refuſe it, as the Witneſſes may 
die before Publication paſſed; and it 


would be ſevere to attempt to impeach 


the Credit of a Man after his Death. 
Whereupon the Court ordered Prece- 
dents to be ſearched for in the Court of 
Chancery, and this Court; and it appear- 
ing, that in both Courts ſuch Articles 
had been exhibited, as well before as 
after Publication; but no Precedent ap- 
pearing, where the Matter had been 
fully debated, and the Motion being 
again brought on by the Defendant, 
it was granted without any Oppoſition 
from the Counſel for the Plaintiff. 
Some of the Caſes in this Court, pro- 
duced on the Motion, were Teeling and 
others againſt Dillon and others, 11th 
November, 1735. Tobin againſt Bird, 
23d July, 1736. and Higley againſt Dar- 
lng, 27th June, 1749. See Bunb. Rep. 
40, Boning againſt Sprot, 

| Cc4 As 


869 


8-0 of Witneſſes, &c. 


The Proceedings Ag ſoon as the Articles to the Credit 
on zuch Exam!” of a Witneſs are ready, the Court is to 
be moved for Liberty to exhibit them ; 

then they are to be filed, and Notice 

thereof to be given to the adverſe Party. 

They are to be ſigned by the Party, as 

well as by the Counſel and Attorney ; 

and the Interrogatories are to be drawn 

on theſe Articles, on which you may 

8 in Town, or by Commiſ- 

on. 


RULE. By the 38th general Rule, no Inter- 
Notice abe rogatories are to be exhibited to invali- 
given, on exhi- ; | > 5 8 
diting Interroga- date the Credit of any Witneſs, without 
dale te Creech firſt giving four Days Notice thereof to 
of Witneſſes. the Attorney of the other P arty, before 

they examine on ſuch Interrogatories. 


Aſter Publication It has been held, that after Publica- 

1% the Compe- tion, you may examine as to the Credi- 

tency as well as bility, but not as to the Competency of 

to the Credibility . . 

of a Wine. 4 Witneſs. But in the Caſe of Needbam 
againſt Smith, it was determined, by the 
Lord-Keeper, aſſiſted by two Judges, 
that this was a Diſtinction, without Co- 
lour of Reaſon; and that if you may 
examine to the Credibility, which goes 
to the Part, you may certainly examine 
to the Competency, which goes to the 
Whole, and totally deſtroys his Evidence. 
2 Fern. 464. n 


And 
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And if, after the Hearing, a Witneſs — — 
is convicted of Perjury, you may take viacd of Per- 
Advantage of it upon a Re-hearing, be talen d 
2 Vern. 464. 1 it on a Re- 

g hearing. 

Conviction of Perjury, without Judg- Convittion of 
ment, cannot weaken the Credit of the Ilg wa” 
Witneſs ; for then the Allegations in the not — 
Indictment are ſuppoſed to be defective, S d 
and one cannot be intended to make Wines. 
competent Proofs on inſufficient Allega- 


tions. Raym. 3 2. I Sid. 51. 


Infidels cannot be Witneſſes, becauſe Infidels not al- 
under none of the Obligations of our _— OR 
Religion ; and where-the binding Force 
of an Oath ceaſes, the Reaſons and 
Grounds of Belief are abſolutely diſſol- 
ved. 2 Hawk. P. C. 434. Co. Lit. 6. 


But Jews are allowed, when ſworn But Jews are, 
on the Old Teſtament, which is Part of UO Tens. 
our Belief; but theſe are totally excluded ment. 
by the Civil Law, which ſays, Jews and 
Hereticks ſhall not be admitted againſt 


the Faithful, 2 Hale's Pl. 52. 279. 


—_— excommunicated copies be Perſons r 
itneſſes, becauſe by the Law of the beige 
Church they are n human Con- * 
verſe; nay, her Laws go ſo far as to 
excommunicate thoſe who converſe with 

them, and thoſe who are excluded out 

of the Church, are ſuppoſed to be 2 
5 = N 8 * 
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But Perſons out- 
lawed may be 
Witneſſes, 


But not Perſons 
who want Un- 


derſtanding. 


In what Caſes 
Children are 
admitted as Evi- 
dence. 


All Perſons who 
are good Witneſſ- 
es at Law, are 
good Witneſſes 

in Equity. 
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der no influence of Religion. 2 Bulf. 
I55, 


But Perſons outlawed may be Wit- 
neſſes, for that has no Influence on their 
Credit, and is a Puniſhment of them 
only in their Properties, and not in the 
Loſs of their Reputation. See the Law 


Evidence, by a late learned Judge, 


103. Co. Lit. 6. 


Perſons excluded for Want of Un- 
derſtanding, are Idiots, Madmen, and 
Children. 


Children under the Age of fourteen 
are not regularly admitted as Witneſſes, 
yet they ſwear Allegiance in the Court 
Leet at twelve. The Law fixes no 
Time wherein they are to be excluded 
from Evidence, but their Underſtand- 
ing is to be enquired into, and judged 
of, By queſtioning them. Didem. and 
1 Hale's Pl. Cr. 634, 635. 2 Hale's 
Pl. Cr. 278 to 285. 


Upon the Whole, all Perſons who 
are good Witneſſes at Law are good 
Witneſſes in Equity ; for the Rule of 
Evidence is the ſame in Equity as at 
Law. See 1 Hale's Pl, Cr. 634, 635: 
2 Hale 278 to 285. 1 Infi. 6. B 
Hawk. P. C. 434. 1 Brownl, 47. 2 
Lit. 6. The Law of Evidence, by a 
late learned Judge, 86 to 105. of 
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Of parol or collateral Evidence, and 
where it ſhall be admitted to explain, 
confirm, or contradict, what appears on 


the Face of a Deed, or Will. 


ECORDS when perfect, for avoid- Records, cer 
ing Infiniteneſs which the Law — 
abhors, eſtop all Parties and Privies contracidingany 
from contradicting any Thing apparent in them.” 
in the Record, and a Record cannot be 
confeſſed and avoided; as to ſay that 
he was not a Perſon able, Sc. for then 
every Record might be ſo avoided by 
a nude Averment: But to make an But an Aver- 
Averment which ſtands with the Re- nands with the 
cord, and which does not contradict Recerd is allow- 
any Thing apparent in the Record, to 
the Judges, by Conſtruction of Law 
upon the Words, the Law well admits. 


and allows of. Treatiſe of Equity, 124. 


So a Deed indented, is the Deed of 222 
both Parties, though they were the boch Parties, 


F it though they were 
Words of but one, for both Seal it, thoughthey 


and of .Conſequence are eſtopped by it, one. 

viz, in all the material and eſſential 

Parts, without which, it would not be 

good, otherwiſe of a Patent 'or Deed at of y 


Poll; becauſe. the Eſtoppel there is not poll 
mutual, as it ought to be. idem. 


But to a Deed they may plead, on But g Party may 
eſt fattum, & pari Ratione, may confeſs plead to a Deed, 


or confeſs, or 
and avoid it. 
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and avoid it, as by Coverture, or the 

like: And although a Deed is prima 

Facie, an Eſtoppel, yet they may plead, 

or aver any Matter of Fact, which 

ſtands with the Words of the Deed. 

3 But no Averment can be taken againſt 
ment againſt the the Judgment of Law, which appears 
Lane, hie ap. to the qudges upon View of the Deed ; 


pears on View, for Matter of Fact is to be tried by 
the Jury, but Matter of Law by the 


Judges only. Treatiſe of Equity, 125. 
Efoppel by Re» But in Caſe of Eſtoppels, Verdict 


coi in Equity, againſt the Truth, or the Law, being 
founded upon an untrue Preſumption, 
Chancery will relieve, And although 
ſuch Aſſurances as are uſed for the 
common Repoſe of Men's Eſtates, 
Equity will not draw - in Queſtion (for 
a Fine with Proclamations ought after 
five Years to be a Bar in Conſcience, 
as it is in Law; fo ſhall it be of a com- 
mon Recovery for docking the Entail) 
yet, if a Fine is unfairly obtained, 
quity will order a Reconveyance, and 
the Court, where it is acknowledged, 
will -vacate it for Error, or Irregularity. 
Ibiaem. | | 


r Neither is a Judgment at Law to 
ble in latte be pleaded in Bar, to a Suit in Equity, 
Suit in Equity. Notwithſtanding the Statute of 4 H. 4. 
| ch. 23, becauſe that Statute meant only 

to reſtrain ſuch Juriſdiction, as did take 

upon it to reverſe the Judgment, as 

BY | Error 
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Error and Attaint do, which the Chan- 
cery never pretended to, but leaves the 
Judgment in Peace, and only meddles 
with the corrupt Conſcience of the Par- 

And although it is ſaid that the 
Common Law uſed ſome Power, to 
reſtrain ſuch Examinations directly be- 
fore any Statute made ; yet theſe ſeem 
rather to examine the Manner, than the 
very Matter and Subſtance of the Thing 


adjudged. Treatiſe of Equity, 125. 


So in natural Juſtice, Deeds and 8e Efoppels by 
Writings are conſidered only as Memo- — 
rials of the Contract, not as a ſubſtan- 
tial Part of them; and therefore any 
other Proof is as well, and the Eſtoppel 
will not in Equity be regarded againſt 
the Truth: As if a Covenant be gene- 
ral, that he was lawfully ſeized, and 
there is Proof, that it was declared 
upon ſealing, that he ſhould undertake 
for his own Act only, he ſhall be re- 


lieved. Didem. 


So if in the Purchaſe of a Manor a Ibiden. 
Copy-hold being a little before eſcheat- 
ed, was not intended to paſs in De- 
meſne, and was left out of the Parti- 
cular; yet the Conveyance was ſuffi- 
cient to paſs it at Law, the Vendor 
ſhall be relieved in Equity. Ibidem. 


So where a Leaſe for Years was made Ibidem. 
in Truſtees, precedent to the Wife's 
Settlement, only to protect the Wife's 

| Eſtate 
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Eſtate againſt the Violence of the Times, 
and not to exclude the Huſband, but the 
Sequeſtrators ; upon Proof of this, by one 
ſingle Witneſs of an undoubted Repu- 
tation, the Nature of the Caſe requiring 
Secrecy, Chancery will relieve againſt the 
Truſt expreſſed in the Deed. Treatiſe of 


Equity, 126. 


A Miſtake by x» And in Caſe of a Surrender made by 
Steward in the a Steward of a Copy-hold, if there be 
Copy-bold, the any Miſtake there, that is only Matter of 
Court at Law Fact, the Courts at Law will in that Cafe 
Averment of it, admit an Averment, that there was a 

Miſtake, Sc. either as to the Lands or 


Uſes. Didem. 


No parol Proof, As for a Teſtament proved Sub Si- 
gillo Epiſcopi, it is no Eſtoppel; yet the 
aſt Will of a Man is looked upon as the 
laſt ſerious Act of his Life, as to the 
Diſpoſition of his Eſtate, and muſt be 
admitted ſufficient to repeal all former 
Wills; and much more to controll all 
parol Declarations. Jbidem. 


lbidem. And the conſtant Rule of Law has 
been to reject all parol Proof, brought to 

ſupply the Words of a Will, or to ex- 

plain the Intent of the Teſtator; and 

that nothing Dehors ſhould be averred, 

is the expreſs Reſolution in Lord Chey- 

ney's Caſe, 5 Coke, 67. And this Rule 

has been thought neceſlary to be adhered 

to, not only on Account of the mou 

0 
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of Frauds and Perjuries, which was made 
to prevent Perjury, Contrariety of Evi- 
dence, and Uncertainty ; but becauſe lit- 
tleRegard ought to be had to the Expreſſi- 
ons of the Teſtator, either before or af- 
ter the making his Will ; becauſe poſli- 
bly thoſe Expreſſions might be uſed by 
him on Purpoſe to controul or diſguiſe 
what he was doing, or to keep the Fa- 
mily quiet, or for other ſecret Motives 
and Inducements, which cannot after 
his Death be found out. It is to be con- 
ſidered, therefore, as it ſtands upon the 
Will alone, and would have been ſo, 
even before the making of the Statute 
of Frauds and Perjuries; for by the Sta- 
tute of Wills, by which Men are enabled 
to make Wills, and deviſe their Lands, 
it muſt be a Will in Writing; and, 
ſnould parol Proof be admitted, it would 
introduce a mighty Uncertainty, and 
an infinite Inconvenience. Treatiſe of 
Equity, 126. 


But this Rule has received a Diſtinc- OfrbeDifference 
tion, which has greatly prevailed, viz. Eviience offered 
between Evidence offered to a Court, 4 — 
and Evidence offered to a Jury ; for in the Jury. 
the laſt Caſe no parol Evidence is to be 
admitted, leſt the Jury might be in- 
veigled by it; but in the firſt it can do 
no Hurt, being to inform the Conſcience 
of the Court, who cannot be biaſſed or 
prejudiced by it; and, therefore, tho 
luch an Averment could not be _ 

ted, 
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ted, where it was to make a Party 4 
Title; yet, where it was only to rebut 
an Equity, it might ; as where A. charged 
his real Eſtate with Payment of his Lega- 
cies and Debts, and deviſed his Eſtate ſo 
charged to the Defendant his Nephew, 
and made the Plaintiff, his Wife, Exe- 
cutrix, Proofs may be admitted, that 
it was A's Intention that ſhe ſhould 
have the perſonal Eſtate clear of the 
Debts ; and if it were taken from her 
by the Creditors, ſhe ſhould come in as 
a Creditor on the real Eſtate. Treatiſe of 
Equity, 126. 2 Vern. 98. 252. 337. 625, 


So, where a Money Legacy, given to 
an Executor, ſhall exclude him from the 
Surplus, the Preſumption being that 
the Teſtator did not intend him all, and 
ſome; yet ſuch Preſumption may be 
ouſted, or taken away, by a Proof of 
the Teſtator's Intention, that his Exe- 
cutor ſhould have the Surplus, or, that 
his next of Kin ſhould not have it, eſpe- 
cially if a ſpecific Legacy were given to 


the next of Kin; for one may aver the 


Ibidem. 


Truſt of a perſonal Eſtate. Treatiſe of 
Equity, 126. 


So the Conſtruction of making a Gift 
a Satisfaction, has, in many Caſes, been 


carried too far; it is therefore reaſona- 


But Courts of 
Equity are of late 


ble, in ſuch Caſes, to admit of parol 
Proof as to the Teſtator's Intention. 
However, the later Reſolutions have 
been 


_ CR 
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been very cautious of admitting parol 
Evidences, becauſe they encourage Suits 
and Litigations, and introduce the very 
Miſchiefs that the Statute intended to 


prevent. Treatiſe of Equity, 127, and 
2 Vern. 593. 


very cautious in 
admitting parol 


But although no Proof ought to be No Hurt to ad- 
received, to ſupply the Words of a Will, pronto aver 
ſince the Will that muſt paſs the Land tain the Perſon 


muſt be in Writing, and muſt be deter- 


or Thing de- 


mined only by what is contained in the Wil. 


written Will; yet there can be no Hurt 
in admitting collateral Proof, to make 
certain the Perſon or the Thing de- 
{cribed ; as where A. deviſed to B. Lands 
of ſixty Pound per Annum, paying one 
hundred Pound, which he by Bond owed 

N. it happened, that the hundred 

ound by Bond was not due to J. N. 
but to S. H. but the Perſon who drew 
the Will having ſworn, that the Teſtator 
intended the Debt to S. H. the Deviſee 
of the Lands ſhall be liable. Treatiſe of 
Equity, 127. 


So to aſcertain the Thing, notwith- Ibidem. 


ſtanding the Statute of Frauds ; for it 
neither adds to nor alters the Will, but 
only explains which of the Meanings 
ſhall be taken. Yet ſome have doubted, 
whether they could read Witneſſes on a 
Will of Lands by the Statute, though it 
were only in Preſervation of the Deviſe: 
But to be ſure, if the Deviſe would ad- 

Vol. II. D d mit 
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mit of any Senſe, they could not be read, 
Treatiſe of Equity, 127. 


Collateral Proof was allowed, to make 

certain a Perſon or Thing deſcribed in 

a Will. 2Yern. 517. 593. But it was 
in Caſe of a perſonal Fortune. 


So, where one having two Sons, both 
named os, deviſed Land to his Son 
John, there parol Proof was admitted, 
to ſhew which John the Father meant; 
and yet Additio probat Minoritatem. See 
5 Coke, 68, Lord Cheyney's Caſe. So, if 
there were two Perſons, both named J. &. 
of Dale, and I ſhonld deviſe my Land to 
7. S. of Dale, parol Evidence would be 
admitted in ſuch Caſe, which J. S. of 
Dale was intended by me. So where 
one ſeized in Fee, as Heir of the Mo- 
ther's Side, deviſes Lands, after Pay- 
ment of ſeveral Annuities, to the Teſta- 
tor's right Heirs of the Mother's Side 
for ver, parol Evidence admitted, to 
prove which Heir was intended, whe— 
ther the Heirs of the Mother's Mother's 
Side, or the Heir of the Mother's Father's 
Side. 2 Williams, 136. 


But one deviſes I ands to his Bro- 
ther, and makes him Executor, and 
wills, that his Brother, out of the per- 
ſonal Eſtate, and Half a Year's Rent 
of the real Eſtate, ſhall pay his Le- 
gacies, and gives an Annuity to his 

Nephew : 
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Nephew ; upon parol Evidence, that the 
Brother promiſed the Teſtator to pay the 
Annuity, or otherwiſe he would have 
charged his real Eſtate therewith, the 
real Eſtate was decreed to be charged 
with the Annuity. 2 Yern. 506. 


One by Will gives his Executor an 
expreſs Legacy, and makes no Diſpoſi- 
tion of the Surplus; the Court will ad- 
mit of parol Evidence, to ſnew the In- 
tention of the Teſtator; and if proved, 
that the Teſtator intended the Surplus to 


881 


Parol Proof 2d- 
mitted to ouſt an 
Implication, or 
rebut an Equity, 
in Relation toa 


perſonal Fortune, 


the Executor, he ſhall have it, notwith- 


ſtanding his expreſs Legacy, it being to 
ouſt an Implication or Rule in Equity. 2 
Lern. 648. 675. 736. See alſo 1 Williams, 
116, where it is faid, that although it be 
dangerous to admit of parol Proof, where 
there is a Will in Writing, however, in 
Relation to a perſonal Fortune, the Court 
will allow of Proofs and Averments; ſo 
that if there be plain and indiſputable 
Proof of the Teſtator declaring and in- 
tending, that his Executor ſhould have 
the Surplus, this will intitle him thereto, 


even though ſuch Proof was but parol 


Proof, and although he had an expreſs 
Legacy; for the Executor has a legal 
Title to the Surplus: And this parol 
Proof would be only to rebut an Equity, 
ariſing by Implication to the next of Kin, 
by Reaſon of the expreſs Legacy given 
to the Executor. See 2 Villiams, 210. 
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Parol Proof ad- 


Of Witneges, &c. 


One makes his Will, and 4. B. and 


mitted 5 C his Executors in Truſt, and gives 


a Tru 


Parol Proof not 
in any Caſe ad- 
mitted to alter 
the Conſtruction 
of a Will, and in 
what Caſes only 
it ſhall be ad- 
mitted, 


And where the 
Bequeſt is not 
Subſtantive in 
Writing, it is 
void. 


them twenty Shillmgs a-piece for a Re- 
membrance above their Charges; parol 
Proof was admitted to prove, that this 
was a Truſt for the Wife only. 2 Yern. 


99. 


In the Caſe of Brown againſt Selvil, 
and e contra, in Talbot's Reports, 240 to 
243, Michaelmas Term, 1134, it was 
determined, that parol Proof ſhall not 
in any Cafe be admitted, to alter the 
Conſtruction of a Will, or to make the 
Conſtruction againſt the plain Words of 
a Will; and his Lordſhip declared, that 
none of the Cafes, where parol Evidence 
hath been admitted, have gone ſo far as 
either of theſe; the fartheſt then is to 
rebut an Equity, or reſulting Truſt : 
The parol Evidence in theſe Caſes tend- 
ed to ſupport the Intention of the Teſta- 
tor, conſiſtent with a written Will, And 
upon an Appeal to the Houſe of Lords, 
the Decree was affirmed, and the Lords 
would not allow the parol Evidence to be 
read, nor even the Reſpondent's An- 
{wer, as to theſe Matters, 


And it is a ſettled Rule in the Court 
of Chancery, that although they will 
read parol Proof, to fortify any natural 
Conſtruction that ariſes from the Words 


of the Will; yet they will never read 
any 


{ 
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any parol Proof, to make any Alterati- 
on in the Will, or Addition to it. And 
if the Bequeſt cannot be made out, but 
by the parol Depoſition of the Wit- 
neſſes, there being only initial Letters 
for the Names of the Legatees, as it is 
rot ſubſtantive in Writing, it is not a 
written but a nuncupative Will; and 
therefore, without the Circumſtances re- 
quired by the Statute, is void. Treatiſe 


of Eguity, 127. 


Paral Evidence when it concurs with Parol Evidence 


to rebut a pre- 


a Conveyance, and is is only to rebut tended refulting 


a pretended reſulting Truſt, ſhall be Trot, when it 


admitted to ſhew the Intention of the the Deed. 
Party. 1 Williams, 113. 


—— 


— 
. — — — 


Of the Diſcovery of Evidence, and 
where, for whom, and againſt whom, 
it lies. | | 


N the Law of Nature, when Deeds Diſcovery where 

and undeniable Inſtruments cannoet 
be produced, they muſt then give Judg- 
ment againſt the Defendant, according 
to the Teſtimony of Witneſſes, or with 
Conſent of the other Party, give him 
his Oath, I ſay, with the Conſent of 
the other Party, for elſe, in the Liberty 
of Nature, no Man is obliged to -put 
the Iſue of his Cauſe upon another 
Man's Conſcience. And in the Civil 
| Dd 3 Law, 


884 Of Witneſſes, &c. 


Law, the Judge ex Officio, if he ſaw Oc- 
caſion, might put the Defendant to his 
Oath, or the Party intereſted might de- 
mand it; and this was deciſive between 
the Parties, and their Repreſentatives, 
but did not hurt a third Perſon. So in 
Chancery though Witneſſes are exami- 
ned, yet you may afterwards examine 
the Defendant. Treatiſe of Equity, 128. 


—_ _— So where a Perſon has a Demand a- 

what Cal. gainſt another, but cannot aſcertain it, 
or ſupport his Caſe, without the Con- 
feſſion of ſome Matter, that reſts with- 
in his Knowlege only, againſt whom he 
ſeeks relief; in ſuch Caſe, if the Plain- 
tiff has commenced, or intends to com- 
mence an Action at Law, for Recovery 
of his Demand, he may prefer his Bill 
in a Court of Equity, to Aid his Suit, 
and for Diſcovery of ſuch Matter, as 
he apprehends will entitle him to reco- 
ver at Law, * | 


This 


* I have ſeldom ſeen any great Advantage 
gained by Plaintiffs, from the Anſwers to theſe 
Bills, on Trials at Law; for the whole Confeſſion 
is to be taken together, and the Plaintiff ſhall 
only take what makes againſt the Defendant, | 
in his Anſwer, and leave out what makes for him. 
It is to be read as the Senſe of the Party himſelf, 
and it is to be taken in this Manner; it is to be 
taken entire and unbroken; wherefore as Defen- 


E dants generally introduce ſome Matters in their 7 
Anſwers, by Way either of Juſtthcation, or of Qua- 
| 1 5 N | lifying 7 


Of Witneſſes, &c. 83 5 


This Bill alſo lies in the Nature of a lbidem. 
crols Bill, agai2ſt the Plaintiff in the 
original Cauſe, for diſcovery of Evi— . 
dence only. See Title C/ Bill. 


And a Bill lies there for the Diſco- For the Difcove._ 
very of an Eſtate, by one who had a h. anne: 
Title to it; as by the Patentee of the a Tiue. 
Goods of a Felon, or of one outlawed ; 
for Outlawry is in Nature of a Gift, or 
Judgment to the King. Treati/e of 
Equity, 128. 


So where 4. obtained Judgment a- 46 don, 
gainſt B. and the Defendant to defraud perſon's Hands, 
him of the Benefit of it, aſſigned his —— 
Eſtate to Truſtees, for himſelf; A. may Execution taken 
have a Diſcovery, though it is obhjected ut. 

that this is in the Nature of a foreign 
Attachment, and that there could not 

be a Diſcovery, of a Man's perſonal 

Eſtate, in his Life-time; but if the 

Plaintiff in ſuch Caſe has not taken out 

Execution, it will not be allowed. 

And it ſeems agreed, it would not lie 

againſt the Debtor himſelf; nor to have 

a general Diſcovery from a third Perſon, 


Dd.4 but 


lifying, it is often more prudent, for Plaintiff; not 
to introduce them at all. 


But it is not ſo in Equity upon a croſs Bill, 
un-eſs the Plaintiff fails to reply, whereby the 
Detendant is deprived of an Opportunity, of ex- 
amining Witneſſes to prove his Anſwer. See 2 
Vent. 72. 3 Mod. 259. Carth. 79. 3 Milli- 
ant, 237. 


— 
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but only for particular Things, ſo ad- 
judged upon a Demurrer. 1 Fern. 399, 
Vol-fsitbeto Angel and Draper. But where the Bill 
Jar Good? is to diſcover particular Goods, it will 
lie, although Execution be not taken, 


out, See Bac. Equ. Ca. 132. 


den Diſcovery, So where a Fire happens in a Man's 
ꝛot lie in d . R . 
Equity, wbere Houſe, and burns his Neighbour's like- 
1 4Acionat wife, although he is liable to Damages 
Matter that doth at aw, yet the Plaintiff in ſuch, Caſe 
the Cleef ſhall not be aſſiſted in Equity; for 
the Party. though the Law gives an Action, yet 
it does not ariſe cut of any Contract, 
Undertaking of the Party. Treatiſe 5 


Equity, 128. | 


Put it will lie But the Caſe is not parallel, where a 
Conte expres Lighter is overſet by Negligence of the 
or implicd, Lighter Man, or a Ship takes Fire, by 
the Negligence of the Maſter, or Ship's 
Crew, theſe: come within the Reaſon of 


any common Carrier, and therefore the 


Plaintiff ſhall have a Diſcovery, to ena- 
ble him to bring his Action. 2 Yern. 8 
442. | : 
But a Plaintiſf Yet a Plaintiff is not admitted to a 
2 Diſcovery, without verifying his Title * 
covery, without at Law, fo that if there be a full An- to 
Titleat law. ſwer given to the Thing in Demand, a 
till that be tried the Defendants are not 10 
bound to diſcover; as in a Bill for I, 
Tythes, if they plead the Stutute of ton 
12th Elizabeth, Cap. 20, againſt Non- tra 
reſidence, in Bar; or in Caſe of Tythes tha 


of 


Of Witneſſes, &c. 887 


of Conies by Cuſtom, if they deny 

the Cuſtom: And the rather becauſe 

the Demand was againſt common 

Right; and if it ſhould be other- 

wile, the Defendant, by a feigned Sug- 

geſtion, might be forced to diſcover any 

Thing. But if in that Caſe, the Mat- 

ter be found againſt the Defendant, he * 

ſhall after be examined upon Interroga- 

tories. But where there is no ſuch A» Executor 
great Ineonvenience, as upon a Bill Bin t eser 
againſt an Executor, to diſcover, Affets, Aſſets 

he muſt Anſwer, though he denies the | 
Debt; becauſe it concerns the Act of 
another. Treatiſe of Equity, 129. 


A; Bill was brought, to diſcover who A Bill lies to 
was Owner of a Wharf and Lighter, to Ge the 
enable the Plaintiff to bring an Action Wharf, to enable 
for the Damages his Goods ſuſtained, = ng 
by the Lighter's being over-ſet, by the at Law. 
Negligence of the Lighter-man; to 
which the Defendant demurred, but 
the Demurrer was over-ruled. Between 
Sir John Heathcote and Sir Jahn Fleet. 


2 Vern. 442. 


A Bill was brought, to diſcover who To diſcover whe 
was Tenant of the Freehold, in Order Prcchold. in m 
to bring a Formedon; to which there was 2 
aDemurrer, and it was allowed. Hillary allowed.” 
1683, between Srapleton and Sherrard. 
Hern. 212 ; though the Caſe of Bicker- 
ton and Bickerton was quoted to the con- 
trary. Vide Cary, 22, where it is ſaid, 
that ſuch Bills have been frequent. 
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Nor 2 Tenantt® A Demurrer to a Bill, brought to 
a Precipe on a 


voluntary Con- diſcover the Tenant, to a Prectpe, 


veyance. dd. on a voluntary Conveyance, allowed. 


— Mich. 1684, between Sherburn and 
Clark. 1 Vern. 273. 1 Vern. S. P. 


per Lord Keeper, who ſaid, that there 


were Ways of knowing it without. 


A Bill may be fer The Plaintiff's Bill was for a Diſcove- 
the Dilcovery of ry of a perſonal Eſtate, that was deviſed 
perſonal Eftate, to Charities, relating to the College of, 
3 wil &c. the Defendant pleaded that the 
Will was not yet proved, but was con- 
troverted in the Spiritual Court ; but the 
Court over-ruled the Plea, a Diſcovery 
of the Eſtate being for the Benefit of 
Perſons intereſted therein, and neceſſary 
for the Preſervation thereof. Paſch. 
1688, between Dulwich College and 
John ſon. 2 Vern. 49. 1 Vern. 106. S. 
P. Accord, where the Right of Admi- 

niſtration was conteſted. 


Of the Perſons As to the Difference of the Perſons 
— for whom, and againſt whom a Diſco- 
a Diſcovery will very Will be admitted, it is to be obſer- 
be almüted. ved, that Perſons who claim Lands by 
a Will, or any other voluntary Diſpoſi- 

tion, having the Law on their Side, are 

entitled, as againſt an Heir at Law, to 

a Diſcovery in Equity, of Deeds rela- 

ting to the Eſtate, and to, have them 

delivered up; otherwiſe the Heir might 

defend himſelf at Law, by ſetting up 

| prior 


wy = = mw _ << - 
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prior Incumbrances; and by that Means 
prevent the trying the Validity of the 
Will. Sce Treatiſe of Equity, 129. 


So where a Will, concerning a per- 
ſonal Eſtate, is proved in the Spiritual 
Court; another having a former Will 
in his Favour may bring his Bill, to 
diſcover by what Means the latter Will 
was obtained, and to have an Account 
of the perſonal Eſtate, and whether the 
Teſtator was not incapable and impoſed 
on, though objected by the other Party, 
that it belonged to the Spiritual Court 
only, to prove the Validity of the Will, 
and that the former Will was not pro- 
ved, in the Spiritual Court, as the Will 
in his Favour was. Jbidem. 


889 


Ibidern. 


But if a Bill is brought by a remote Ibidem, 


Heir, for a Diſcovery of a Title and 
Evidence, and to have Terms removed, 
and the Title at Law cleared, this is 
one of the hard Caſes at Law, where 
Equity will not aſſiſt; for as Equity 
will not relieve the Children, ſhould the 
remote Heir recover, ſo neither will it 
aſſt the remote Heir. Jbidem, 


And Purchaſers ſhall not diſcover, to 
impeach or weaken their Title; for by 
this Method all Purchaſes might be 
blown up. As whether in a Mortgage, 
made by A. to B. which had been 
aligned to the Defendant; there was 
not ſome Truſt declared, for the —_— 

b 


Not againſt a 
Purchaſer. 


890 Of Witneſſes, Kc. 


fit of the Plaintiff, though Plaintiff 
charged in his Bill that ſuch a Leaſe in 
Defendant's Cuſtody mentioned it; for 
this is but a Side Wind, to make a Pur- 
chaſer expoſe his Title; and the Court 
will not do it, unleſs the Plaintiff 
makes ſome Proof towards falſifying 
his Anſwer, to induce them to it. 


Treatiſe of Equity, 129. 


Aſignee ofa So an Aſſignee of a Leaſe ſhall not 
Leaſe not forced he forced to diſcover, whether the Leaſe 


to diſcover if it 


be expired. Was expired. Ibidem. 


The Court wil So there is no Reaſon to compel one, 


not help a Min whoſe Lands lie contiguous to mine, to { 
evict a Poſſeſſion, diſcover the Boundaries in his Deeds; t 
for that would be to help a Man to * 
Evidence, to evict another of his Poſ- * 


Nor help the ſeſſion. And they will never help the N 
— Iſſue againſt a Purchaſer, But where it 
they will belp is ® * as a voluntary Deviſe to 
the Heir againſt the Wife for Life, in ſuch Caſe, the 
— Heir having a good Title, viz. as Heir 

in Tail, to his Great-grandfather, or 

the like, ſhall be aided. idem, 1 30. 


A Bill todiſco- So if a Bill is brought by an Heir at 


ed, a- 
5 Law, or any other Perſon, againſt a 


gee or Jeintreis, Miortgagee, or Jointreſs, whereby the 
whereby the | . A n 
Plaintiff would Party would avoid the Jointure, or 
defeat their Ti. Mortgage, under Pretence his Anceſtor 
tle, ſhall never | b . f h 
have a Diſcovery WAS but Tenant for Life, and 1 e 
but on confirm- ſeeks for a Diſcovery of Deeds and Wri- 
ing the Title, = . 

tings, to avoid the Title of the Mort- 


gagce, 


=. 


- 


— 
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gagee, or Jointreſs, he ſhall never have 
ſuch a Diſcovery, unleſs he by his Bill 
ſubmits to confirm the Title, and then 
he ſhall. 


And if a Jointreſs prays a Diſcovery, 
againſt an Heir at Law, of Deeds and 
Writings ; if the Heir at Law ſubmits 
to anſwer, to confirm the Jointreſs's 
Title, ſhe ſhall have no ſuch Diſcovery, 
See Lord Chief Baron Gilbert's Manu- 
ſcript Hiftory of the Court of Chancery, 
under Title Revivor. 


But with Reſpect to the perſonal E- 
ſtate, there is Difference between Con- 
tracts that are negotiable, and ſuch as 
are not, or where they are not negotiated 
in a mercantile Way, and where the 
Note paſles as ready Money. As if it 
were aſſigned as a collateral Security, 
for a Debt already contracted; for 
there, if the Note was fraudulently ob- 
tained, or by: Gaming, he has no Re- 
medy — the Drawer. But if he 
actually negotiates it for Value, the In- 
dorſee ſhall in all Events, have his Mo- 
ney of the Drawer, though he has paid 
it before, or it was obtained by Fraud; 
becauſe the Indorſee has a legal Right 
to the Note, and a legal Remedy at 
Law, which the Court of Equity ought 
not to take away from him, and it 
would be to the Ruin of all Commerce, 
if the original Cauſe, and Gonfaderaton 

| al 
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Nor ſhall an Heir 
at Law be obli- 
ged to diſcover 
his Deeds, on a 
Bill againſt him 
by the Jointrels, 
if by Anſwer he 
ſubmits to con- 
firm her Join- 
ture. 
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Aſſignee of a 
Choſe in Action, 
has no Remedy 
at Law. 


No one is bound 
to diſcover Mat- 
ters, which ſub- 
ject him to Pe- 
nalt ies or Forfei- 
tures. 


Of Witneſſes, &c. 


of ſuch Note, ſhould. be enquired into, 
Treatiſe of Equity, 130. 


But the Aſſignee of a Choſe in Action 
has no Remedy at Law, or Right to ſue 
in his own Name, and has only an equi- 
table Remedy: And this fails, when 
the Bond or Covenant is obtained by 
Fraud, or the Obligor has a legal Diſ- 
charge, as a Releaſe upon Payment of 
the Money. So, if the Bond were aſ- 
ſigned for Value before Payment, there 
an equitable Intereſt paſſes ; and in ſuch 
Caſe, if the Obligor pays the Money to 
the Obligee, and cannot plead ſuch Pay- 
ment at Law, a Court of Equity will 
not interpoſe to aſſiſt him. But if he can, 
Equity will not interpoſe to aſſiſt the Af. 
ſignee. Midem. | 


In the Civil Law, the Oath was only 
to be tendered in Civil Matters, when 
the Facts and Circumſtances may render 
the Uſe of an Oath juſt and decent, 
and not in criminal Matters, any more 
than in the Law of England. And it is 
a ſtanding Rule in Equity, that no one 
is bound to betray himſelf; for it is the 
Buſineſs of Courts of Equity, to relieve 
againſt, not to aſſiſt, Forfeitures ; and 
by Law, no one is bound to diſcover 
any Matters which tend to ſubject him- 
ſelf ro Penalties or Forfeitures, as a pe- 
nal Clauſe in an Act of Parliament, or 


in a Deed, though ſaid it was not a Fe. 
nalty, 


Of Witneſſes, &c. 893 
nalty, but Part of the Contract. But 
otherwiſe, if he covenants not to plead 
or demur to any- Bill, which ſhould be 
brought againſt him in Equity, or the 
Plaintiff waives the Penalty. And ſuch 
Pleas ought to have the greateſt Strict- 
neſs and Exactneſs, as tend to the Sup- 
port of wrong doing. Treatiſe of Equity, 

130, 131. —Sece Title Auſuer, fc. 


And in ſome Caſes, even for a Treſ- A Bill in fome 
paſs, a Bill is proper enough in this Court, 5a Proper i? 
viz. where, by the ſecret Contrivance bas. 
of it, it cannot eaſily be proved. As if 
a Man, in his own Ground, digs a Way 
under Ground to my Mineral, and the 
like. So in Caſe of a Bill by the Eaf 
India Company, for a Diſcovery, and to 
prevent an Interloper's trading to the 
Eaſt Indies, there is a great Difhculty as 
to the Proof, the Matter, for the greateſt 
Part, having been tranſacted in the Ea. 

Indies; and therefore the Plaintiffs ſet- 
| ting forth, that they were willing to 
: waive the Forfeiture, ſhall have a Diſ- 


5 covery. idem, 131. 

C . 

© So, where the Charge is not by Way And the Defen- 

© of Treſpaſs, but under Colour of Title, ant fall be | 
d as, that the Defendant, by Colour of cover theCharge, | 
r Sequeſtration by the Committee, had hz Teal 


. ſeized ſeveral Tythes, Sc. due to the 
Plaintiff, the Plaintiff may pray a Diſ- 
covery of the Particulars fo taken, and 
their Value. So, where a Man, by Co- 
lour 
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A Merchant 
may be obliged 
to diſcover Goods, 
the Cuſtoms of 
them being con- 
cealed, if the At- 
torney - General 
will not proſecute 
for the Fortei- 
ture. 


Not obliged to 
diſcover Matter, 
which would 
ſubject a Perlon 
to a Forfeiture 


of his Eitate. 


Of Witneſſes, &c. 


lour of a Title, enters into an Houſe, 
Sc. and poſſeſſes himſelf of the Goods, 
Sc. for it may be impoſſible for the 
Plaintiff to diſcover the Particulars, 
without {ſuch Bill. So, where a Will is 
proved, -and the 1 Adminiſtra- 
tion revoked, ſuch Bill is uſually neceſ- 
ſary for the Diſcovery of the Goods; 
and yet, in Strictneſs of Law, there 
was a Treſpaſs. Treatiſe of Equity, 130. 


A Bill vas exhibited by the Attorney- 

General in the Zxchequer, wherein it 
was charged, that the Defendant, being 
a Merchant, had concealed the Cuſtom 
of two hundred and ninety Caſks of 
Currants, and for the better affecting 
thereof, had given forty Pounds a-piece 
to two Cuſtom-houſe Officers, and Re- 
lief and Diſcovery prayed; but upon a 
Demurrer it was doubted, whether the 
Defendant ſhould be bound to diſcover. 
Hard. 173, Hard. 201, S. P. adjourned, 
where it was alledged, the Attorney 
General would not proſecute for the 
Forfeiture, but for the Duty only. 


If a Bill be exhibited, to diſcover 
whether a Woman be married, or not, 
and Marriage would be Forfeiture of 
her Eſtate, ſhe is not obliged to diſcover. 
Such a Bill diſmiſſed, 24 Car. 24. between 
Monnins and Monnins. 2 Ch. Rep. 86. 
See the aforeſaid Cale of Lord and Lady 
Elvwth, in Chancery, Title Anſwer, 


Se. 
If 
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If a Bill be brought to eſtabliſh an Huſband not 
Agreement for a ſeparate Maintenance, —— 
and the Wife ſeeks a Diſcovery of hard to his Wife. 
Uſage, the Huſband may demur to that 

Part, and it will be allowed. Mich. 

1682, between Hinks and Nelthorp. 1 


Vern. 204. 


The Bill was to diſcover whether the Defendant mar 
Defendant had not aſſigned over a Leaſe; Bil ve to _— 
the Defendant pleads, that there was a fer what would 
Proviſo in the Leaſe; that in Caſe he aſ- Pedaky er For- 
ſigned over, the Leaſe ſhould be void; feiture, 
and that this being in the Nature of a 
Penalty, or Forfeiture, he ought not to be 
compelled, in a Court of Equity, to diſ- 
cover. For the Plaintiff it was ſaid, 
that this was not a Penalty, but Part 
of the Contract; yet the Plea was al- 
lowed. Hill. 1700, between Fane and 


Atlee. Bac. Equ. Ca. 77. 


| The Cauſe being brought to a Hear- If the Bill prays 
ing, where. the Bill was for Diſcovery no be ditmiſed 
only, the Queſtion was, whether the on» Hearing; it 
Bill ſhould be diſmiſſed, or the Cauſe out of the Paper, 
ſtruck out of the Paper? And the Cauſe 

was ordered to be ftruck out; becauſe 

the Bill is never diſmiſſed, where the 

Plaintiff prays no Relief; for the Words 

of a Diſmiſſion are, The Court ſeeing 

6 Cauſe to relieve, Sc. Maſeliy's Rep. 

185. 
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Bills for Diſco- 
very of Ter- te- 
nants, in Order 
to bring a &cire 
Facias, 


tere, it to 
ſer ve an Eject- 
ment. 


Of Mitneſſes, &c. 


Bills are ſometimes brought in this 
Court, to diſcover the Heir and Ter- te- 
nants of Lands, in Order to bring a 
Scire Factas againſt them, to revive 
Judgments : But note, it is ſaid, that 
the Bill need not require a Diſcovery of 
any of the Tenants, but ſuch as have 
Freeholds; for that none other are pro- 
perly Ter-tenants, and they only ſhould 
be ſerved. And yet it is often practiſed, 
not only to ſerve ſuch as are Termors 
for Years, but even every poor Cottier ; 
which is moſt improper, as it may occa- 
fion a moſt unneceſſary Trouble and Ex- 
pence to them, 


But on Ejectments, as it is ſaid, that 
every Cottier muſt be ſerved, which is a 
great Grievance, if ſuch a Eill lies in this 
Caſe, (and there ſeems to be no Reaſon 
why it ſhould not, as well as in theCaſe of 
the Scire Facias againſt the Heir and Ter- 
tenants) the Prayer of Diſcovery, as to 
the Tenants, muſt he more extenſive, 
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A N 
APPEMNDIX, 
CONTAINING 
Some of the STAanpinG Rurxs of the 
Court, which, being either com- 
plex, and relating to different Heads, 
have been inſerted but under one of 
the Heads; or which, though in- 
ſerted, have not been marked as 
RuLss: And alſo, a late Act of 
Parliament relating to Proceſs for 
the Poſſeſſion of Lands, which had 
been overlooked before the WORK 
was printed, with ſome few Cales 
which have been determined ſince. 
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Abatement and Revivor. 


_ \ 
Y the 22d general Rule, in caſe RULE. 
Bill of Revivor 


Plaintiff or Defendant die, pending and Sies ts 
a Suit, Subpæna upon a Bill of Revivor 82 


is to be of courſe taken out, which being proceding. 
Ee 2 done, 


1 Ruf. F. 

[ Afﬀidavit to be 
filed the Day be- 
fore the Motion 
thereon. 


RULE. 
The Anſwer 
. when ſworn to 
be delivered to 
the Attorney. 


APPENDAINS. 
done, after Service and Return of the 
Proceſs, all the Proceedings m the form- 


er Suit ſhall (upon Motion) ſtand revi- 
ved; and the Cauſe and Parties may 


thereupon proceed accordingly. To be 


between the 4th and 5th Lines in Page 3. 
But fee Page 4. © 


Afﬀidavits. 


By the latter Part of the 51ft general 
Rule, all Affidavits, Certificates, and 
Reports, are to be entered, at leaſt, the 
Day before the Motion is to be made 
thereon. To be between the 15th and 
16th Lines in Page 54, but ſee Page $00, 


Anſwer, &c. 


By the 21ſt general Rule, after the 
Defendant hath ſworn his Anſwer, it 
ſhall not be delivered unto him, but unto 
his known Attorney, who 1s to take Care 
that the ſame be forthwith: filed, in the 


Chief Remembrancer's Office. To be 


RULE. 


No Anſwer to be 
wveemed filed till 


after the 2d Paragraph, in Page 92. 


By the 24th general Rule, pars, no 
Anſwer ſhall be deemed to be filed, un- 


the Contempt be tj] the Contempt be purged ; and until 


purged. 


the ſame ſhall be ſo purged, the Plaintiff 
may proſecute the Contempt, notwith- 
ſtanding any Anſwer alledged to have 
been filed. See Page 85. 437. 


Attach» 
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Attachment, Contempt, Coſts, Decree. 


By the 71ſt general Rule, in all At- . 
tachments for not performing of Decrees, o cots ae 
and for Non-payment of Coſts, particular nw performing 
Notice is to be taken in the Body thereof, i ve taken | 
what it is for, to the End, that the She- therein what it 

2 | | is for. 
riff may be the more careful and wary 
in the Execution, or taking Security in 


ſuch Caſes. See Page 371 and 415. 


Commiſſions to examine. 


By the 76th general Rule, The Com- Roulx. 
miſſioners, &c. as in the 1½ Paragraph 
of Page 590. 


Coſts, Diſmiſs. 


By the 28th general Rule, if Excep- 
tions be taken to the Draft of a Decree, 
or Diſmiſs, the Exceptant is to depoſite 
forty Shillings Coſt ; and if they be ru- 
led for him, he is to be repaid the ſame, 
but if againſt him, the ſaid forty Shi 
lings are to be paid to the other Party. To 


be after the 2d Paragraph in Page 384. 
See Page 407. 


Hearing. 
By the 45th general Rule, when Wit- „k- 


Publication of 


neſſes are examined, the firſt Rule for the Depottions 


. . . and ſetting do 
Publication is to be entered of courſe, ME... 


E L 3 firſt Heating. 


— — ——_ — 
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firſt giving Notice * to the Attorney of 

the other Side; and if the ſame be en- 

tered, or moved on the Effoin Day in 

the precedent Term, and. the ſecond 

Rule moved within ſix Days of the 

next Term, and thereupon Publication 

granted, in ſuch Caſe, the Cauſe may 

be (et down to be heard in the four Days 

after Eaſter Term, or in the eight Days 

| after any other Term, as the ſame ſhall 

All Cauſes tobe happen. And all Cauſes are to be ſet 
. down for Hearing, by the Chief Re- 
—— membrancer, according to Priority of 
cen. Publication + if no Order of Court to 


the contrary. | 


RULE. By the 4oth general Rule, if at the 
Vf the Defendant Day of Hearing the Plaintiff be ready, 


appears not, on 


the Hearing, on and the Defendant maketh default, Affi- 


— davit is to be made of ſerving the Defen- 


E dant with Procels, ad audiendum Judici- 
Sonden um, and the Court will proceed to Hear- 
Decree, ing: And after the Plaintiff's Bill is 
opened, the Defendant's Anſwer is to be 

read, and the Plaintiff's Proofs ; where- 

upon, the Court will decree or — 

| | the 


* This Part of the Rule has been altered, and 
the preſent Practice is, as in Page 470 to 474. 


+ This Part alſo of the Rule has been altered, 
and the preſent Practice is, as in the aforeſaid 
Pages: But in the Book of the Court-Rules, in 
the Chief Remembrancer's Office, there is a Note, 
that this Method of ſetting dawn Cauſes accord- 
ing to Priority of Publication, prevented confuſi- 
on, the great Arrear of Cauſes too often in this 
Court, and much Expence to the Suitors. 


ww © 5, 
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the Cauſe, or otherwiſe order, as ſhall 
ſeem fit: But in ſuch Caſe, the Court 
doth not uſe to make a Decree abſolute, 
but to give a Day to the Defendant to 
ſhew what he can againſt confirming the 
Decree ; at which Day, if he does come 
and endeavour to ſhew Caule to ſtay the 
Decree, and thereupon the Court doth 
decree, the Defendant, in ſuch Caſe, 
ſhall pay down forty Shillings,® or more, 
if the Court think fit, for the Plaintiff's 
double Attendance by Reaſon of the de- 
fault of the Defendant. See Page 396. 


By the 674th general Rule, where no 
Counſel appears for the Defendant at the 
Hearing, and Proceſs hath been duly 
ſerved, the Defendant's Anſwer is to be 
read, and if the Court, upon ſuch Hear- 
ing, ſhall find Cauſe to decree for the 
Plaintiff, yet the Defendant ſhall have a 
Day to ſhew Cauſe againſt the ſame; 
but before he be admitted he ſhall pay 
down forty Shillings F Coſt, or ſuch 
Coſts, as the Court ſhall order, and the 
Order is to be penned accordingly. Ses 
Page 396. | 


Ee 4 Injun- 


The Coſt to be paid by the Defendant, be- 
fore he be admitted to ſhew Cauſe againſt a con- 
ditional Decree, in this Court now, 1s five Pounds, 
and the Defendant ſhould be ſerved with the Sub- 
pæna to hear Judgment, eight Days at leaſt, be- 
tore the Day appointed for the Hearing. * 


Now five Pounds, as before. 
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RULE. 
Hearing where 
the Defendant 
does not appear 
after ren «er 
Proceſs, and con- 
ditional Decree. 
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Injunclions on Poſſeſſory Bills, to reſtore 
and quiet Poſſeſſions. 
1 By the 62d general Rule, Injunctions 
quit, Se, in to quiet Poſſeſſion will not be granted be- 
e, fore hearing the Cauſe, but upon Oath 
made of an actual Poſſeſſion at the 
tine cf the Bill exhibited in the Plain- 
tiſt, or thoſe under whom he claims, and 
for the Space of three Years before, and 
alſo upon Satisfaction to the Court out 
of the Defendant's Anſwer, or by other 
: good Matter, that the Title of the Plain- 
But not to hin- ti H is not determined. But no Injuncti- 
en without ſpecial Order, and expreſs 
Gantt Words, ought to hinder any Extent or 
ſpecial Order and Fxecution actually upon the Land, or to 
expreſs Words. a 
hinder the Defendant's Proceeding at 
Common Law to evict the Plaintiff; 
nor for making any Leaſe, peaceable En- 
try, or ſingle Diſtrets for that End. 77 
be between the 2d and 3d Paragraphs in 


Page 310, but ſee Page 311. 531. 533. 


All Injuntions By the Rules and Practice of this 

a9" Fw gy Court, all Injunctions are to be taken 

in eigat Days, . 
out in eight Days, and the Party to be 
ſerved therewith, and if taken out after 
wards, they ſhall be ſet aſide. See the 
63d general Rule, pa. 560, and the Cale 
of Geoghegan againſt CGeoghegan, in this 
Court, Trim. 1742, where this Matter was 
fettled upon full Debate, and on the 
Motion the Caſe of Clarke and Heil was 
mentioned, as a Cale, ' where: the ſame 
| Point 


Pac Fad ca. „„ 1 
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Point had been fo determined in this 
Court, in the Year 1697, but upon the 
ſtricteſt Search in the Books of that 
Year and of ſeveral Years before and 
after, I could not find it, 


265 


In the Caſe of Smyth Guardian of trjunaion to the 


Prendergaſi and others againſt O'Shagh- 
neſſy and others, in the Court of Chance- 


Sheriff for the 
Manſion Houſe, 
on the firſt Ap- 


ry here, in Oclober 1760, on a Petition Plication. 


to the Lords Commiſſioners, (the Lord 
Chancellor being then in England) on a 
poſſeſſory Bill and Affidavits, an Injunc- 
ticn was granted to the Sheriff, to reſtore 
the Plaintiff, as Deviſee of the Eſtate 
in Queſtion, to the Poſſeſſion of the 
Manſion-Houſe, out of which, it had 
been ſworn, he had been forced by 
the Defendant O'Shaghneſſy, who claim- 
ed under ſome old dormant Title, not 
as Heir at Law; and an Injunction 
was alſo granted to the Party, as to 
the Demeſne, unleſs Cauſe ſhould be 
ſhewn to the contrary, in the Time 
preſcribed by the Order ; afterwards, in 
Michaelmas Term following, the Defen- 
dant came to ſhew Cauſe againſt the In- 
junction to the Party, and to ſet alide 
the Injunction to the Sheriff, upon a 
Notice for that Purpoſe; but as to 
the firſt Point, the Court diſallowed 
the Cauſe. And as to the ſecond 
Point, the Court refuſed to ſet aſide 
the Injunction, for that it is an Or- 
der of Courſe, and uſually granted at 
the firſt Inſtance, as the Party is turned 
' out 
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out of his Place of Reſidence, and may 
not have a Place to go to; and on theſe 
Motions the ſeveral following Points 
were determined ; | 


- Afcavitinot That the Defendant ſhould not read 
to be read on the any Affidavits to contradict the Facts in 
Kaan en an the Plaintiff's Affidavits, or ſhew any 
Application for Other Cauſe than appeared on the Face 
Ee Party, ans Of the Plaintiff's Affidavits. And it 
why. was urged, by the Counſel for the Plain- 
— tiff, that it is the conſtant Courſe, in 
Courts of Equity here, on theſe Appli- 

cations, for Injunctions to the Party, not 

to ſuffer any Affidavits to be read on the 

Part of the Defendant, but where there 

is an Inſufficiency, Uncertainty, or De- 

fect, in the Plaintiff's Affidavit; be- 

ſides, the Injunction to the Party is 

but as a Summons, to put the Matter 

in the Way of Trial. See before Page 


532, 533. 


A Device my It was alſo determined, that although 
count upon the the Deviſee had been but a few Days the 
Devitor, againſt in Poſſeſſion, yet he was intitled to be Cou 
Perlon fe ,. reſtored upon a poſſeſſory Bill, and Wei 
not the Heir. might take up, and count upon the 
Poſſeſſion of the Deviſor; as it was not 
pretended that the Defendant was Heir 
at Law, nor was the Heir at Law a Par- 


ty, or any way before the Court. 


Afdavit may be And upon the firſt Motion, an Ob- 
1 jection was made to the reading of the 


End, Affidavits, as they had been made * 
| the 


ſe 
le 
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the poſſeſſory Bill was filed; which Ob- 
jection was alſo over- ruled, the Clerks 
having declared, it had been frequently 
done. And upon the ſecond Motion, 
Lord Chancellor declared, he would not 
go into that Matter, as they had been 
read upon the firſt Motion, and the Or- 
der to ſhew Cauſe being founded on it. 


And for the ſame Reaſons, his Lord - Affidavit read to 
ſhip alſo  over-ruled another Ohjection e Dis. 
made by the Defendant's Counſel, as to 
reading an Affidavit of one of the Wit- 
neſſes to the Will, as to the Execution 
of it, On this laſt Objection, it was 
urged by the Counſel for the Plaintiff, 
that the Inconveniencies might be ex- 
ceeding great to a Deviſee, were he to 
wait for the proving of the Will; that 
in the preſent Caſe a Title was ſworn to, 
and the Deviſes to the Plaintiff jn the 
Will, were ſet out in the Affidavit. 


An Objection was alſo made, that Heir need not be 
the Heir at Law was not before the Gade be- 
Court; but it was thought of no een the Devi- 
Weight, for he could not be prejudiced d. 4 Stran- 


by the preſent Motion, ber. 


It ſhould ſeem that the Heir is in a Deviſee not to 
better Condition by this Determination, ggg the. 
as he has only the Will to combat with, Deviſer againſt 

nd not O'Shaghneſſy's Title; and that — * 
he Deviſee could not have taken up, 
and counted upon the Poſſeſſion 1 the 

evi- 
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Deviſor againſt the Heir at Law, had 
the Queſtion been between them, as he 
was admitted to do in this Caſe againſt 


a Stranger, and who claimed under an 


Perſons pro- 
claimed for re- 
ſiſting Sheriffs, 
Fc. in the Exe- 
cution of Proceſs 


for giving, Sc. 


Poſſe ſſions of 


Lands, guilty of 


Felony ana to be 
tranſported. 


old Title, and not as Heir at Law. See 
before Page 315. | 


It is well worth while to read the Re- 

iſter's Notes on this Motion; it held 
vera Days, and was moſt learnedly 
debated. 


By Stat. 25 Geo. 2d. Ch. 12. Sect. 1. 
If any Perſons ſhall be preſented by the 
Grand-Jury, at any Aſſizes, or general 
Quarter Seſſions of the Peace, for having 
oppoſed, or aided in the oppoſing, the 
Execution of any Procels, 10 or giving or 
quieting the Poſſeſſion of any Lands, 
and ſu ch Preſentments being returned to 
the Clerk of the Council; the Perſons in 
ſuch Preſentment named ſhall, by Pro- 
clamation from the Lord Lieutenant, or 
other Governors and Council, be pro- 
claimed, and in Caſe ſuch Perſons, ſo 
preſented and proclaimed for having op- 
poſed, or reſiſted, or aided in the Oppo- 
ſing, or reſiſting, the Execution of any 
ſuch Proceſs, do not, within the Time 
to be limited in ſuch Proclamation, ren- 
der themſelves to ſome Juſtice of the 
Peace, of the County where ſuch Preſent- 
ment ſhall be made, they ſhall from 
thenceforth be convict of Felony, and 
tranſported to ſome of His Majeſty's 
Plantations in America, as in Caſes of 


Felony ; 
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Felony; and the Court before whom 
ſuch Perfons fhall be brought, ſhall have 
Power to order ſuch Offenders to be tran- 
{ported for ſeven Years; and all Perſons 
who ſhall knowingly coriceal, aid, abet, 
or ſuccour ſuch Perſons, after the Time 
they were ſo preſented and proclaimed, 
ſhall be guilty of Felony, and ſhall be 
tranſported to ſome of His Majeſty's 
Plantations in America, for the Space of 
ſeven Years. 


And by Sect. 2. the printed Procla- The printed Pros 


. 2 clamat ion 
mation wherein ſuch Perſons are named, 3 


to be preſented by the Grand- Jury of are named for 
any County, at the general Aſſizes, or Prong Erecu- 


tion of Procels 


— Seſſions, to be guilty of the gal be adjudged 
ences aforeſaid, ſhall be adjudged a tent Evi- | 


dence againſt 


ſufficient Evidence of ſuch Perſon. ſuch Perſons, 


And by Sect. 3. it is provided, that Examination 
before any Grand Jury ſhall preſent any Gan wegen on 
Perſons, as aforeſaid, Examinations ſhall Judge ot the 
be taken before ſome Judge of the King: 8 
Bench, Judge of Aſſize, or pane of Grand Jury ſhall 
the Peace, upon Oath ; which Exami- mt rertons 
nation ſhall be lodged with the Clerk 
of the Crown, or Peace, for the Coun- 
ty, or Place where ſuch Perſons ſhall be 
preſented ; and a Copy thereof ſhall be 
certified, together with the Preſentment 
to the Chief Governors afid Council, 
before the Perſons, ſo preſented, ſhall be 
proclaimed, 


And 
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3 ag And by Sect. 4, when ever a Sheriff, 
Judgment or Be- Or other Officer duly authorized to exe- 
eree, to be ua) Cute any Proceſs of the Law, for giving, 
Poſſeſſion from quieting, of reſtoring of the Poſſeſſion 
ä of Lands, ſhall be forcibly reſiſted, and 
where Sheriffs, prevented from executing the ſame, 
Sc. are oppotes Every Perſon having Right thereby to 
of Proceſs for be quieted in, or reſtored to, their Poſ- 
giving fuck. ſeſſions, ſhall, from the Time of ſuch 
| Reſiſtance and Oppoſition, be deemed 

to be in the actual Poſſeſſion of ſuch 

Lands, as fully as if the Sheriff, or other 

Officer, had duly executed the Proceſs, 
Payment of and ſhall be intitled to the Rents, Iſſues, 
Rents, Ge from and Profits, from the Time of the giv- 
ſuch Judgment, ing of the Judgment, or Decree, gn 
Sc, to any other which ſuch Proceſs was founded: 

; the Payment of the Rent for ſuch Lands 
becoming due from the Time of ſuch 
Judgment, or Decree, to any other 
All growing Perſons, ſhall be void. And all Rents 
—— ll accruing out of the fame, and from the 
fone intitledro Time of ſuch Judgment, or Decree, 
the renn are to be the Property of the Perſons 
Judgments. intitled to the Poſſeſſion under ſuch 

Judgment, or Decree. And every Per- 
N ſon, who ſhall unlawfully keep Poſſeſſion 
. — of ſuch Lands, after the Sheriff or other 
the Value of che Officer ſhall be prevented from execut- 
Rente, Sc. from ing ſuch Proceſs, as aforeſaid, ſhall re- 
ſuch Judgment, ſpectively forfeit to the Perſons, who 
— reco- ought to have been quieted or reſtored 
_— by ſuch Proceſs, double the Value of 

the Rents of ſuch Lands, Sc. from the 
Time of pronouncing of the Judgment, 
of 
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or Decree, on which ſuch Proceſs was 
founded, to be recovered by Action, 
Sc. in any of his Majeſty's Courts, 
wherein no Eſſoin, Sc. ſhall be al- 
lowed. 


And by Sect. 5, this Act ſhall cons 
tinue five Years, and to the End of the 
then next Seſſions of Parliament, 


The above Act was continued for 
ſeven Years, from the iſt Day of June, 
1758,and to the End of the then next Seſ- 
fion of Parliament, by Stat. 31 Geo. 2d. 


Ch. 9. Sect. 9. 


Injunctions to flop Proceedings at Lau. 


By the 17th General Rule pars, where 
a Dedimus is prayed, to take an Anſwer 
in the Country, or beyond Seas, an In- 
junction will be granted, by taking out 
an Order of courſe, to ſtay the Defen- 
dant's Suit at Law (if any be) till the 
Anſwer come in *. T9 be between the 
1ſt and 2d Paragraph in Page 549. See 
Page 73, 76. 
Proceſs 


* The general Rule is, that if a Defendant prays 
a Dedimus, the Plaintiff ſhall enter a Rule-of Courſe 
for an Injunction: But in ſome ſpecial Caſes, the 
Court has granted the Defendant a Dedimus, with- 
out an Injunction; as where a Bill is brought 
againſt a Suit at Law, and the Plaintiff at Law is 
ready for a Trial before the Bill is filed, or In- 
junction prayed, in that Caſe, the Court will not 
It, grant an Injunction, till after Verdict. 
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RULE. 
Injunction on 
Time to anſwer 
a Dedimug, 
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Proceſs of Contempt. 


No Anſwer tobe By the 24th General Rule pars, no 
deemed fie, o Anſwer ſhall be deemed to be filed, until 
Procels is paid, the Contempt be purged ; and until the 
ſame ſhall be fo purged, the Plaintiff may 
proſecute the Contempt, notwithſtand- 
ing any Anſwer alledged to have been 
filed. See the ſecond Paragraph in Page 


790. 


Sequeſtration and Sequeſtrators. 


Sequeſtrators to In the Caſe of the Attorney-General 
8 againſt Carden and others, on a Hearing 
what, in this Court, in Trinity Term, 1760, 
a Queſtion aroſe, If Sequeſtrators are 

intitled to be paid for their Trouble; 

and Counſellor Roberts, whoſe Father 

had been Deputy Chief Remembrancer 

for many Years, and who had himſelf 

acted in the ſame Office for ſeveral 

Years, informed the Court, that his 

Father and himſelf had generally allowed 

the Sequeſtrators one Shilling in the 

Pound for what they had received, in- 

cluding Expences; but that theſe Al- 

lowances have been varied, according to 
Circumſtances. See the Caſe of Mat- 

kins and Morriſon on this Point, which 

has been depending ſeveral Years in 

this Court, and is not yet determined, 

I don't find, that in the Court of Chan- 

cery there is any ſettled Poundage, or 

other Conſideration, for their Receipt; 

or 
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or, that either they, or a Receiver (if 
appointed) are allowed any Thing for 
their Receipt or Trouble, unleſs there 
be an Order of the Court for the Pur- 
pole, By the Civil Law from whence 
this Proceſs (it is ſaid) was taken up by 
Courts of Equity, they were allowed 
both Sallary and Expences. See Pazes 
778, 779. Note, this Cauſe is alſo be- 
fore mentioned in Page 6, to ſhew the 
Preference which is to be given in this 
Court to the King's Buſineſs. But for 
more on this laſt Matter, fee 4 Inf. 109. 
and the Oath taken by the Barons. 


A Sequeſtration is the firſt Proceſs A Sequeftration 
againſt a Peer, and upon a ſpecial Con- ihe nut Parr. 
tempt the Sequeſtration ſhall iſſue imme- and on a ſpecial 
diately ; but where it is for Want of an Se ins, 

Anſwer, it is ſaid, that the Sequeſtrati- ately. - 
on is to iſſue only in ſuch Time as it 
might iſſue againſt a Perſon not intitled 
to Privilege, and it ſeems reaſonable 
that it ſhould fo iſſue immediately againſt 
a Peer upon a ſpecial Contempt, on Ac- 
count of the great Advantage he hath, in 
this Caſe, over every other Perſon ; for on 
a ſpecial Contempt, an Attachment ſhall 
Iſſue even againſt a Member of the Houſe 
of Commons, if Privilege be not in, and 
he ſhall be taken into Cuſtody. See 1 
Peere Williams 535. 2 Prere Williams 
102. 385. and ſee the Caſe of Bourke a- 
quot Lord Lifle, in the Chancery here, 
ichaelmas Term 1760: But in this 
Caſe, theSequeſtration, though awarded, 
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was not to be taken out without further 
Order, the Counſel for the Plaintiff a- 
greeing thereto. 


Tithes. 


Note, the Bill which was prepared 
laſt Seſſions of Parliament, for recover- 
ing Tubes by Civil Bill, and which is 
mentioned in Page 234, did not paſs 


into a Law. 


The Author hopes and requeſis his Readers will ex- 
cuſe the too many Errata of the Preſs, and Mis-ftop- 
pings, which may appear throughout this Work. He 
was much preſſed to publiſh it, and befides the Multi- 
plicity of Buſineſs he has for private Perſons, be bas 
the Honour of holding four different Employments, un- 
der his Majeſty, to wit, Solicitor for the King's 
Rents, Solicitor for the forfeited Eſtates, Solicitor 
for the Caſual Revenue, and Clerk of the Informa- 
tions in Dublin Port; is alſo Regiſter to the Commiſſi- 
oners for opening the Paſſages, &c. Theſe prevented 
his Super viſing the Preſs, whilſt the Work was print- 
ing ; and he could only fince, grve it a curſory Reading 
beides, he did not think his Attendance therein ſo ab- 
ſolutely neceſſary, as he had taken great Pains with 
the Copy; but he has endeavoured to point out on th 
Back of the Title Page, to the firſt Volume, ſuch Mi/- 
takes as are moſt material, and tntreats that his Read- 
ers will correct them in the ſeveral Pages in which 
they are. He has paſſed by ſeveral ſmall Errors in 
Letters and Stoppings, which any Reader of the mean- 


eft Capacity may eafily diſcover. 
A LIST 
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OF THE 


GENERAL RULES 


Ot the CovktT, 


Which are numbered in the Court-Book, 


in the Chief Remembrancer's Office, 


with the Numbers thereof, as they are. 


in the ſaid Book, diſpoſed ander the 
ſeveral Heads to which they relate, 


with the Pages in which they are to be 
found in this Worx. 


A. 


A Batement and Revivor. 
Rule 22. Page 4. 897. 


Afﬀidavit. 
Rule 51. Page 800. 898. 


Amended Bills. 
Rule 15. Page 269. | 
Ff 2 Anſwer. 


914 ALif of the general Rules of the Court, 
of 
| Rule 10. 16. 17. 21. 23. 24. 30. 81. 89. 88, 


Page 73. 75+ 84. 150. 382. 451. 452. 704. 
706. bis, 898. 


Appearance. 
Rule 9. Page 169. 754- 


Articles to the Credit of MWitneſſes. 
Rule 38. Page 870. 


Attachment. 
Rule 9. 24. 29. 30.71: Page 169. 137. 371 
bis, 382- 415. 899. 4 


Attachment of Privilege. 
Rule 79. Page 725. 


Attorney-General. 
Rule 8. 41. Page 77. n 


Altornies. 
Rule 79. 82. 83. 84. Page 197. 198. bis, 725. 


| B, 
Bills. 
Rule 5. 7. 8. 10. 14. 20. Page 209. 104. 706. 


707. 733. 734. 813. 


Bill, amended. 
Rule 15. Page 269. 


Bill of Diſcovery. 
Rule 14. Page 815. 


Bill in perpetuam Rei Memoriam. 
Rule 77. Page 346. 


A Lift of the general Rules of the Court. 915 


Bill poſſe ſory, and for Injunftion to reflore, &c. 
Rule 62. 63. Page 560. 8. | 
See Contempts, and Miſdemeanours; 
Of Review, and Reverſal. 
Rule 53. Page 327. 


| C. 
Z 
Rule 51. Page 800. 
Commiſſions to take Anſwers, 
Rule 16. 17. 41. Page 73. 75. 76. 
Commiſſions to examine. 


Rule 33. 34. 76. Page 578. bis, 580. 590. 
See Examination of Witneſſes: 


Commiſſion ex Parte to examine. 
Rule 19. Page 581. 


Commiſſions of Perambulatioii. 
Rule 78. Page 693. 


Commiſſions of Rebellion. AY 
| Rule 18. Page 761. 
Commiſſioners and Examiners. _ 
Rule 31. 36. 37. 39: 76. Page 590. 591. 593: 
599. 615. 
Conditional Decree, .. 
Rule 46. 67. Page 396. 900. 901. 


Contempts and Mi/demeanours. 5 * 
Rule 29. 54. 55. 56. 57. 58. Page 361. 363. 
bis, 364. 366. 371. 


Contempts, Proceſs of, ＋7 Proceſs; &c. 
Ff 3 
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916 4 Liſt of the general Rules of the Court, 


Copies of Pleadings. 
Rule 81. Page 70g. 


Corporations. 


Rule 41. Page 137. 


Coffs. 

Rule 25. 26. 28. 29. 30. 43. 44. 45. 48. 66.7r. 
Page 147. 371. bis, 374. 381. bis, 382. 383. 
407. bis, 415. 454. 477. 478. 898. 899. bis. 


Counſel. 
Rule 51. Page 644. 704. 706. bis, 707. 
EIT 
Decree. 


Rule 28. 46. 50. 64. 66. 67. 68. 69. 70. wy. 
Page 374. 396. 401. bis, 406. bis, 407. bis, 
415. bis, 899- 


Dedimns. I 
Rule 16. 17. 41. Page 7. 75. * 


Demurrer. 
Rule 24 41. 42. 43. 44. 87. 88. Page 76. 
140. 142. bs, 147. 150. 706. an 


Depaſitians. 
Rule 32. 33. 36. 37. 38 40. 45. 16 86. 87. 
Page 576. 577. 578. 590. 593. 599. 608. 61. 
826. 870. Sce Examination of IMA itnaſſes. 


Diſciwery, Bi ol. 
Rule 14. Page 815: 


Difmitſs.- 
Rule 5 7. 12.13. 14 28 29. 49 50. 64 66. 


1. 
ff b 


ALift of the general Rules of the Court. 917 
69. Page 371- 374- 392. 401 · bis, 406. bis, 
407 · bis, 731. 733+ 734.811.814 $15. 899. 


Duces tecum. | 
Rule 2. Page 431. 


Duplicate of Commiſſions. 
Rule 34. Page 579. 


E. 
Evidence. LY " Depꝛſitious. 


Examination of 22 


Rule 19. 31. 32. 33. 34. 35. 36. 37: 38. 39. 45. 
76. 77. 85. 86. 87. Page 346. 576. 577. 
578. 4 580. 581. 588. 590. 591. 593.599. 
608. 613. 615. 870. 15 


Examination in perpetuam Rei Memoriam. 
Rule 77. Page 346. 


Examination de bene eſſe. 
Rule 77. Page 346. 


Examination of Mitneſſes in Dublin. 
Rule 32. Page 608. 


Exceptions to Anſwers. 4. 
Rule 24. 25. 26. 27. 30. 87. 88. Page 150. 


381. 382. 437. 438. 440. 450. 451. 452. 
4.54. 706. bis, 800. 


F. 

Fines on Sheriffs. | 
Rule 72.73. Page 468. bs 
Ff4 Hearings. 
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918 ALiftof the general Rules of the Court, 


H. 
Hrarings. | | 
Rule 45. 46. 47: 48. 49. 67. Page 392. 396. 
470. 477- 478. 497. 899. 900. 901. 


I. 


Injun®tions to reſtore and quiet. 
Rule 62. 63. Page 560. 902. bis. 
See Contempts and Miſdemeanors. 


TnjunAlions to top Proceedings at Law. 
Rule 11. 17. 59. 60. 61. 62. 63. 75. Page 56. 
75. 547. 548. 551. 552. 553. 559. 739. 909. 


Interrogatories. 


Rule 10. 31. 37. 39. 86. 87. 88. Page 576, 
577. 599. 615. 704. 706. bis. 


L. 
Letter Miſſive. 

Rule 3. Page 629. 631. 7 

M. 
Money, Subpena for the Payment of it. * 2 
Rule 1. 29. Page 731. 736. ; 
| Motions. 2 
Rule 51. Page 644. ; 

| 55 


Ne exeat Regnum. 
Rule 80. * 651. 


ALift of the general Rules of the Court. 919 


O. 
Officers of the Court. 
Rule 79. 82. 83. 84. Page 197. 198. bis, 725. 


Orders. 
Rule 50. 51. 64. Page 658. 401, bis. 


þ A 
Pauper. 
Rule 74. Page 689. 


Peers of the Realm. 
Rule 3. Page 629. 631. 


Frrambulation. 
Rule 78. Page 693. 


Pla. | 
Rule 24. 41. 42. 43. 87. 88. Page 76. 137. 
140. 142. bis. 150+ 706. bis. 


Pleadings. : | 
Rule 10. 20. 81. 88, Page 103. 704. 706. bis, 


707. | 


Peſſeſſory Bill. 
Rule 62. 63. Page 560. 902. bis- 


Privilege, Attachment of, 
Rule 79. Page 725. 


Proceſs for Appearance, &c. 
Rule 1. 2. 3. 4. 5. 6. 29. 68. Page 431. 629, 
631. 739. 731. bis, 733. 736. 739. 745. 


Proceſy 


920 A Lift of the general Rules of the Gart. 


Proceſs of Contempt. 


Rule 9. 18. 24. 29. 30. Page 137. 169. 371. 


bis, 382, 761. 898. 899. 910, 


Publication. 


Rule 45. Page 613. 
R. 
References. 
4 See Reports.. 
Replication. x v1 
Rule 12. 13. 14. Page 811. 814. 815. 
Reports. 885 | | 
Rule 26. 43. 51. Page 454. bis, 800. by, 
Review and Reverſal. 1 
Rule 53. Page 327. 1 
Mt < | | 
Scandalous Pleadings. 1 


Rule 20. Page 707. 455 


Ser jeant at Arms. 


Rule 18. Page 761. 


Sheriffs. . : 
Rule 72. 73. Page 468. bis, 


Subpæna to anſwer. 


Rule 1. 2. 3. 4. 5. 6. Page 629. 631. 730. 731 


bis, 733. 736. 739. 


Subpan 


te 


1 


A Lift of the general Rules of the Court, gi 
Subpæna for Money. 
Rule 1. 29. Page 731. 736: 


Subtæ na to hear ene. 
Rule 65, Page 745. 


Subpana' duces tecum. 
Rule 2. Page 431. 


Subpana to teſtify. 
Rule 85. Page 588. 
W. \ 
Witneſſes. 


Raule 32. 38. 85. 87. Page * 608. 870! 


Other RULES, which are alſo ge- 
neral, but are not among thoſe num- 
bered in the Court- Book, in the 
Chief Remembrancer's Office. 


. 


Account, Page 38. 

Ame nding Bills, Page 257- ns 

Anfawer, Page 72. 75- 77. 8 

Articles to the Credit of linde Page 868. 


7 B. 


Is 


Bills, Page 257. 275- 283. 321. 323. 324 
_ $7- 275. adh 21. 365 226, 


922 ALift of the general Rules of the Court, 

D. 

Dedimus, Page 75. $1, 

Deeds to be viewed, Page 75: 

Demurrer, Page 77. 

Depofitions, Page 600. 

Dominicles, Page 600. 
E. 


Exceptions, Page 4439. 440. bis, 445. 446: 
Exbibits to be viewed, Page 75 


F. 
Fines on Sheriffs, Page 468. 
I 


* Irjunttions to reflore; &c. Page 321. 323. 324. 902. 
903. 


M. 
Motions, Page 646. 649. bis. 

N. 
Notices, Page 646. 649. bis. 

P. 


PHFypery Bills, Page 257. 

Poſſeſſory Bill, Page 321. 323. 324. 
F-aftice of the Court, Page 799. 800: 
Proceſs, Page 791. 


Publication, 


A Lift of the general Rules of the Court, 913 


Publication, Page 615. 
Purſurvant, Page 771. 


R. 


Rejoinder, Page 819. 820, 
Replication, ſpecial, Page 819. 820. 
Reports, Page 799- 800. 


8. 


Sequeflrators, Page 781. 

Serjeant at Arms, Page 771. 

Sheriffs, Page 468. i 

Subpæna to elect an Attorney, Page 744. 
Subpena to rejoin, Page $19. 820. 


W. 
Witneſſes, Articles to their Credit, Page 868, 
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A. 


Abatement and Revivor, What all abate the 


Suit, & e contra, and the Proceedings on Bills of Revi - 
wor, and the general Rule relating thereto, Page 1 ta 
16. 705. 897. 

The Bill of Reviwver analogous to the Citatio ad re- aſſumen- 
dam Cauſam, in the Civil Law of the Romans, aud the 

Canon Law, 1. 

Who may revive the Suit, and againſt whom, and in what 
Caſes, 2. 16to 19. | 

After a Bill of Reviver, Anſwer to the original Bill not to 
be referred for Inſufficiency, 10. 

In what Manner a Suit may be revived, and the ſeveral 
different Ways of reviving in all Caſes, and the Me- 
thod of drawing this Bill, 19 to 27. and 705. 

See Titles, Cas, Decree, Diſmiſs, Infants Pleadings, &c. 


Account, The ſeveral Proceedings thereon before the 


Officer, and his Proceeding in drawing up his Report ; and 
the Proceedings in confirming thereof, and excepting 
thereto, 26 to 42. 522, 623. 
The Proceedings on the hearing on the Report and Merits, 
and on the final Decree, 41. 
See Title Appeal, 167. 
Who are intitled to an Account ; againſt whom it lies; and 
in what Caſes, 42 to 46. The 
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The Matters to be brought into the Account 3 what ſhall be 
allowed, or diſcounted; where an Accomptant may 
charge or diſcharge himſelf; and how the Particulars are 


to be n to 50. 101, 102. 
Supplemental Bill may or Matters of Account, or for 


iſcovery of Evidence in Aid of the Account, 284. 
What ſhall be a good Bar to a Demand of an Account ; and 
where an Account, once ſtated, ſhall be concluſive, 50, 


* 

Account on a Bill taken pro Confe/o, and the Proceedings, 496. 

See Titles Supplemental Bill, Decree, &c. Hearings, 
496. Limitatio us. | 


Adminiſtrator . See Executor. 


Affidavit, Directions for Drawing, ſwearing, filing, and 
uſing Afidawits in all Caſes, 52 to 59. 898. 
yn Rule of the Court relating to the Time of filing A- 
wits, 645. 55 3 
How Afidavits are conſidered in Courts of Juſtice, in Point 
of Evidence, either as to the Party who makes the A- 
davit, or to Strangers; and the Difference between an 
Affidavit and an Anſwer, 839 to 842. 
When an Afidavit is neceſſary, 8 e contra, 59 to 64. 303. 
When an Affidavit ſhall be ſaid to be full and ſufficient, 
and what ſhall be allowed thereon, 65 to 68. 
An Affidavit not deemed a Proceeding, 648. 
dee Titles Motions, Notices, and Witneſſes, Evidences, &c. 


Aliens. If the Plaintiff be an Alien it is a good Plea 


and he ſhall not proceed, 121. | 
If Lands be purchaſed in Truſt for him, the King is intitled 
to the Truſt, 213. | 


Amended Bills. See 3i1ts. 


Anſwer, How it was in the Civil Law, and the Analogy 
,s, 69. 435. 
How it is to be drawn, prepared, and filed, 68, 69. 83. 
442, 443. 703, 704. 898. 


When and how to apply for Time to anſaver, 69 to 74. 8 
f 


T 
Vor 
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And the Rules relating thereto; and as to Proceſs runc pro 
nunc, and Proceſs from the Beginning, ibidem, and Page 
748 to 753. : 

No Auſaber to be deemed filed, until the Contempt be pur- 
ged ; and the general Rule relating thereto, 437. 

When the Defendant is intitled to a Dedimus, to take his 
Anſwer ; the general Rules relating thereto: And the 
Proceedings on the Commiſſion, and the Execution and 
Return thereof, as well on the Part of the Plaintiff as of 
the Deſendant, 72 to 84. 

injunftion on a Dedimus, in what Caſes granted, and 
when refuſed, 76. 

Deeds, required to be viewed by the Defendant, before he 
puts in his Anſwer, 73. 75. 92. 

Anſwer may be recieved by Conſent, without ſigning, or 
without Oath, 84. 

Anſwer to a Matter charged as Defendant's own Fact, how 
to.be, ibidem. 

Negative pregnant, what, ib:dem. 

Defendant not obliged to an/wer, fo as to ſubject himſelf 
to any Forfeiture or Penalty at Law, 85. 892 to 896. 

How a Defendant is to an/wer, as to the Fact of ano- 
ther, ibidem, 

Anſwer not deemed filed, till a Copy of the Bill be taken 
out, and Contempts purged, ibidem. 

If the Defendant tenders the Coft, and the Plaintiff refu- 
fes it, he is to move to lodge it with the Chief Remem- 
brancer, $6. | 

Of altering or amending Anſwers after filed, and in what 
Caſes admitted, 86, 87. 94. 99. 

. taken off the File, to convict of Perjury, 88. 

Of reading Anſwers on Trials at Law, 88. 95. 99 ta 

104. 837. 838. 
Corporations, how to anſwer, 88. 
Peers, ibidem. 
Infants, ibidem. 
See Title Þ:fants. 
Quakers, 89. 
Jews, go. 
Feme Coverts, -90, 91, 92. | 
And ſome ſpecial Caſes relating to Auers by mariied 
Women, ibidem, and gg. 
See Title Feme Covert, 
The Defendant need not view, indorſe, or ſet forth, any 
Var. II. G g Thing 
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Thing relating to any Exhibit not mentioned in the Bill, 
Page 92. 

How Anſwers are conſidered in Courts of Juſtice, in Point 
of Evidence, as to Plaintiffs or Defendants, or as to 
Strangers, and the Difference between an Anfwwer and an 
Affidavit therein, 836 to 84 3. 

A ſingle Witneſs againſt a Defendant's An/wer, not ſuffici- 
ent to ground a Decree upon, 390. 

If the Court will direct a Trial at Law, or as to the Credi- 
bility of the Witneſs, 390, 391. 842. 

Anſwer to original Bill, not to be referred for Inſufficiency 
after Bill of Revivor, 10. 

Defendant to have the Benefit of the Statute of Limitations, 
if inſiſted on in his An/wer, though not pleaded, 92. 

On Exceptions to a Maſter's Report, on an Anfever refered 
for Scandal and Impertinence, the Exceptant to ſhew ſpe- 

_ cially the Matter excepted to, ibidem. | 

No — to the Report after the Scandal is expung- 
ed, 93. 

If, after a Defendant has anfwered a Bill, he can refer it 
for Scandal or Impertinence, ibidem, and 709 to 712. 
Infant, when he comes of Age, may amend his Aaſiwer, 

or put in a new one, 94. 

On Time given to aner, Defendant may plead, but not 
demur, ibidem. 

And where Time is given to anſwer, the Bill ſhall not be 
taken pro Confeſſo, though the Anſwer be inſufficient, and 
though after Sequeſtration, ibidem. 

* obliged to accept an Anſwer opened on Ship- 

oard, 95. 

Defendant's Zoe read on the Trial of an Iſſue at Lay, 
idem. 

3 the Disjunctive, Defendant may an/wer either Way, 
tbidem. 

Defendant, by anſwer to the ſame Matter to which he 
pleads, over-rules the Plea, ibidem. 

Defendant muſt anſwer a particular Queſtion particularly, 
tho" he has anſwered it generally, 96. | 

Where a Party may conclude, charge, or diſcharge himſcl 
by his 4n/aver, o to 104. 837, 838. 

Of anſwering, pleading, and demurring, by Dedimus, and 
the general Rules relating thereto, 76, 77. 137. 140, 141. 

And ſome ſpecial Caſes relating to Anſwers, Pleas, and 
Demurrers, and eſpecially when to the ſame Bill, 1 39 u 
150. and 153 (0 158. 


Appe 
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Of anſwering over, after the Plea or Demurrer is adjudged. 
or diſpoſed of; and if Exceptions are to be taken betore 
or after : And the Conſtruction of the 24th general Rule 
relating thereto, Page 150 to 154. 

See hereafter Titles Cofls, Demurrer, Feme Coverts, 
Hearings, Iiiots and Lunatics, Infants, Injundi ion, 


Plea, Procejs of Contempt. h 


al. The Original of Appeals to the Houſe of 


Lords of Great Britain, and the Proceedings thereon, as 
well in this Kingdom as before the Lords, and after 
their Determination; and when and how the Lords of 
Ireland loſt their Juriſdiction in the hearing of Appeals, 
158 to 169. | | 

The Time for bringing an Appeal; who are intitled there- 
to; and in what Caſes it lies, 163. and 167 to 169. 


Appearance, Time for Appearance, 169. 


Attachment, after the, Time for appearing or anſwering is 

out, not good, if an Appearance be entered, or the An- 
{wer filed before the Attachment is entered, ibidem. 

Who may not appear by Attorney, 170. 

Attorney may be appointed by Writing, or verbally, bem. 

Attorney appearing for a Defendant, without an Authority, 
liable to Action, ibidem. 

Officers of the Court to appear in propria Perſona, 171. 

And Idiots alſq, i%idem. * © 

Infant, how to ſue and defend, ibidem. 

Idiots, in what Caſe they may appear by Attorney, ibidem. 

Perſons non compos to appear by Guardian, ibidem. 

Lunatics, by their Committees, ibi. 

Infant cannot defend by prochein amy, ibidem. 

He 1s to appear only by Guardian, 172. 

And is to ſue by his Guardian, unleſs in ſome ſpecial Ca- 
ſes, ibidem. © x WE 

Infant refuſing to appear, the Court will appoint a Guardi- 
an, ibidem. | 

Infant Executor with one of full Age, may ſue by Attor- 
ney, ibidem. 

An Appearance, when entered, cannot be vacated, with- 
out Leave of the Court, 173. | 


q Ppear ances, On Contempts, on Poſſeſſory Bills, and 


in all Caſcy of Contempts, how to be, 319. 363. 
all Caſey _ £& 
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An Appearance cures all Errors and Defects in the Subpœna, 
or the Service thereof, Page 732. 
Appearance to a Subpœna, which iſſues before the Bill is 
filed, when to be, 734. 
See Bill, Proceſs, Subpana. 


Arbitrament and Award, The Submiſſion to the 


Reference, how it is to be, and the Proecedings thereon 
by the Parties, and by the Arbitrators or Referrees, 173 
to 181. 

Of the Parties to the Submiſſion, and if one Perſon can ſub- 
mit for another, or an Attorney or Solicitor for his Cli- 
ent, 178, 179. | 

Of the Award, and the Proceedings to confirm it, 173 
to 181. 

How — are to be carried into Execution and enforced, 
180 to 189. 

* 'The Proceedings of the Umpire and on the Umpirage, the 
ſame as upon Awards, 183. 

Some ſpecial Caſes relating to the Commencement, Deter- 
mination, and Revocation of the Authority of the Ari. 
rtators, or Umpire, 183 to 187. 

Of excepting to the Awad or Umpirage ; the Time given 
for ſetting them aſide ; and for what Cauſes ſet aſide or 
determined, 173 to 176, 187 to 197. 

They are determined if the Party die before they are carried 
into Execution, as are Contempts, 195. 

Equity will not decree an Aavard, unleſs it be of all Matters 
referred, 390. | | | 


Satiches to the Credit of Witneſſes. 


The general Rules of the Court, and the Practice and 
8 thereon, 868 to 871. 
dee Title Witneſſes, &c. : 


Attachment. See Title Proceſs of Contempt, per Tet. 


Attachment to the Purſuivant againſt a Sheriff, for not te- 
turning his Procels after two Fines eſtabliſhed, 468. 

Attachments, in what Caſes, and when they ſhall be directed 
to the Purſuivant, and when to the Sheriff, 363. 371. 


6 


49. 
See Title Cots, Motions, &c. 
Attachment, 


ed 


ar 
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Attachment of Privilege. See Aeg, Ac. 
Officers of the Court, and Privilege, &c. 


Attorney General. The Proceedings on filing a 
Bill againſt him, and how he is to anſwer ; and the general 
Rule relating thereto, Page 209. 
All Bills for the King are to be in his Name, 213. 
Where a Perſon outlawed is ſued, the Attorney General 
mult be a Party, 226. 


Attor ne and Solicitor * Attorney taken from 
the Proxy at the Civil Law, 196. 
How conſidered in a Court of Equity; the general Rules 
relating thereto, with Directions for their Conduct, 197, 
198, 725. 
Their — and how they are to recover them, 196, 199. 
200. 203, 204. 
The Statute of Limitations extends to their Bills of Coſt, 


How . 0 are to ſue, and how they and other Officers of the 

Court are to be proceeded againſt ; and how they are to 
appear and defend, 199 to 203. 725. 741. 

See Title Officers, &c. and Title Privilege of the 
Officers of the Court, per Tot. 

The Proceedings on changing an Attorney, 198, 199. 

In what Caſes to pay Colts, 201. 

Some Obſervations as to the Indulgence of the Officers of 
the Court to Attornies and Solicitors, as to Office- 
Tees, 203, 204. | 

For the Proceedings on the Death, &c. of an Attor- 
ney, ſee Subpana to elect, &c. 

Attorney or Counſel examined as a Witneſs, how they are to 
act, if the Interrogatories tend to lead them to diſcover the 
Secrets of their Clients, 852. | 


B. 


Bar Ons Puiſne, In what Caſes miniſterial, 118. 
To prefer the King's Buſineſs to all others, 6. git. 


Bil, 
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Bill, What, and what to contain, Page 205. 703. 


The ſeveral Sorts of Bills, 205. 

The Bill in Equity taken from the Libel in the Canon Law, 
and their Analogy, 206. 

How to be drawn, and the Ryles and Forms to be obſerved 
therein, 207. 704. 

How to be prepared for filing, 208. 

When the Subpœna may, and when it may not, iſſue before the 
Bill is filed, and the Rules and Proceedings in ſuch Caſes, 
ibidem, and 733 to 736. 

See Title —— 

Bill for an Iajurction to ſtop Proceedings at Law, and the 

Proceedings, 206. TY 
See Title Injunion, 

To what Caſes the Plaintiff ſhall give Security to pay Coſts, 
ibidem, and 209, 

What Writs are uſually prayed by Bills, ibidem. 

How far a Bill is Notice to Purchaſers, &c. and ſome ſpe» 
cial Reſolutions relating thereto, 210 to 213. 

Who may bring Bills in this Court, and for whom, and how 
the Plaintiſſ is to intitle himſelf to the Juriſdiftion of the 
Court, 212, 218. 

But on a Croſs-Bill the Plaintiff need not intitle himſelf to 
the juriſdiction of the Court, nor on a Bill to be relieved 
againſt a Suit at Law in this Court, 297. 

Who are to be Parties to the Bill, and herein ſome ſpecial 
Rules and Reſolutions in Caſes of Mortgages, I ruſts, 
Legacies, Grants, Sc, 214 to 231. 

The Court will give Leave to bring on the Cauſe againſt 
ſome of the Defendants, where others are in foreign 
Parts, and cannot be ſerved, 229. 

Of objecting or demurring for Want of Parties before or at 
the Hearing, 215. 

And of adding Parties by Amendment, and the Proceedings, 
274 5. 480. 

* Amended Bills, and Titles Demurrer, Hearing. 

Matters proper by a Bill in Equity, and in what Caſes a 
Bill in Equity is proper for Relief, 230 to 236. 

Two Bills in this Court, or one here and one in Chancery, 
for the ſame Matter, the Proceedings, 117. 129. 132. 
$35, 236. 299. 


See Amcnded Bills. | 
Bill 
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Bill in Equity, and Suit at Law concerning the ſame 
Matter, in what Caſes they may be, and where they may 
not, and the Proceedings to compel the Plaintiff to his 
Election, Page 118. 236 to 244. 

Things of a diſtin Nature joined in the ſame Bill, the Pro- 
ceedings, 157. 240. 

Bills againſt Perſons out of the Kingdom for Injunctions 
againſt Suits at Law, how the Proceſs is to be ferved, 

9. 

F See Titles Anſwer, Plea, and Demurrer, Injun#ion, 
and alſo Title Subpana, and Witneſſes Evidence and 
Proof, where the Proceedings on Bills for Diſcovery 
of Evidence, and the Proceedings thereon are ſet 
forth and treated of. 


Bill of Diſcovery on the ſeveral Acts of 


Parliament in Ireland, againſt the 


further Growth of Popery. wha E. 


ſtates and Intereſts Papiſts are or are not qualified to pur- 
chaſe or hold by Virtue of the ſaid Acts, 243 to 257. 
The Bill of Diſcovery to be filed for ſuch Eſtate or Intereſt 
of a Papiſt not qualified, and the Requiſites ; the Pro- 
ceedings thereon ; the Qualifications of the Diſcoverer, 
and who ſhall be deemed a good Diſcoverer ; how the 
Defendant is to anſwer ; when the Suit ſhall be ſaid to be 
determined; the Proceedings thereon, and as to the Priori - 
ty of Suits; the Requiſites to be performed on a Con- 
formity; and the Conſequences of neglecting any of 
them; and where a Conviction is neceſſary; with ſome 
ſpecial Reſolutions and Determinations on theſe Acts, as 
well in this Kingdom, as by the Houſe of Lords of Great 


Britain, an Appeals, 256 to 269. 
'S, How theſe Bills are to be — and the Proceedings 
; therein, 258 to 275. 
Sec Amended Eills, 
2 
Amended Bill. Hos the Libel was amended at the 
* Civil Law, and the Analogy thereto, in the preſent Me- 


thod of amending Bills in Courts of Equity, 268 
The Time for amending Bills; the general Rule, and ſeveral 
Bill Rules and ſpecial Inſtructions relating to amending Bills 3 
; wit 
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with the ſeveral Proceedings thereon; and when Coſts are, 
and when not, to be paid thereon, Page 268 to 280. 

In what Caſes the Deſendant is, or is not, to be ſerved with 
Proceſs, 271. | 

If amendment affects an Injunction, 276. 

Bill amended to continue, or obtain an Injunction, the Re- 
quiſites, 556. 

Two Bills reported to be for one and the ſame Matter, a ge- 
neral Order to amend will relate to the firſt only, 279. 

See An/wers, Pleas, and Demurrers, 135, &c. and 
Jnjundtions to flay Proceedings at Law. 


Supplemental Bill. How it was at the Civil Law, 


and how it is in Courts of Equity, 281, 282. 

What it is to contain ; in what Cafes it may be brought ; 
the Requiſites to be performed thereon ; and the Rule, 
Prattice, and Proceedings thereon, 282 to 286. 

In what Caſes a new Examination may be, or new Interro- 
gatories, 283 to 287. 


Croſs Bill. mow it was at the Civil Law, and the Ana- 
logy, 287. 

In what Caſes to be brought, and when firſt introduced, 
288. 294. 

The Time for filing it; the Proceedings thereon; and in 
ſtopping the Plaintiff in the original Cauſe, and hearing 
both Cauſes together, and in what Cafes; with ſeveral 
ſpecial Determinations in Practice thereon, 288 to 300. 

The Proceedings in Croſs Caufes not to be revived, without a 
Bill of Revivor in each, 26. 

The Plaintiff in a Croſs Bill need not intitle himfe by his 
Bill to the Juriſdiction of the Court, 297. 

Nor on a Bill to be relieved againſt a Suit at Law in this 
Court, zbidem. 

Plaintiff in the original Cauſe out of the Kingdom, on an 
Affidavit thereof, the Court will order the Service of his 
Attorney to be good Service, 298, | 

How far the Order for the Plaintiff in the original Cauſe to 
ſtop is to extend, and how he is to proceed after he hath 
anſwered, 288, 289. 296 to 300. 

On what Terms it will be admitted, after an Attachment on 
a Decree taken pro Confeſſo, 48 5, 486. 

See Abatement and Reviver, 26. Cofts, Hearing. 


Bill 
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Bill of Interpleader, The ſame with the tertivy 


inter ueniens in the Canon Law, Page 299. 
In what Caſes this Bill lies, the Requiſites on bringing it; 
and the Proceedings thereon, 14. 300 to 304. 


Poſſeſſory or Injunction Bill, What ; the ori. 


ginal of it's Inſtitution, and from whence taken, 304 to 


310. 

In what Caſes uſed; and where it will not lie; by whom, 
and againſt whom; and in what time it is to be brought, 
and the Proceedings, 3 10 to 317. 

The Requifites to be ſworn to on filing this Bill, in thé 
Affidavit which is to be made; when any of them 
may be diſpenſed with; and the Proceedings on filing 

the Bill, 311 to 326, and 530 to 536. 545 to 547. 902, 
903, See the Apt endiæ. 

If the Affidavit be not full, or doubtful, the Court will 
give a Day to ſhew Cauſe, why the Injunction ſhould 
not iſſue, 323. 533. But Defendant muſt be careful 
not to _— 533. 

In what Caſes Injunctions ſhall iſſue on theſe Bills; and for 
what Purpoſes; the general Rules relating thereto; the 
ſeveral Sorts of Injunctions; when they ſhall be directed 
to the Party, and when to the Sheriff; how they are 
to be ſerved, and how to be executed, and the Proceed- 
ings thereon ; what ſhall, and what ſhall not be deemed 
a Breach of them, and in what Caſes they ſhall be diſſol- 
ved, or ſet aſide; with ſeveral ſpecial Caſes and Deter- 
minations, relating to the InjunRions on theſe Bills, 311 
to 326. 343, and 530 to 548. goz to 909. 

The Time the Defendant has to appear to the Injuncti- 
on, when it is directed to the Party, 533. 

How the Defendant is to appear, and the Proceedings 
thereon ; the Time the Plaintiff has for exhibiting per- 
ſonal Interrogatories ; the Time the Defendant has for 
—— them; and the Proceedings thereon, 319, 
320. 363 to 367. | 

The ime the Plaintiff hath for excepting to the Anſwer, 
to the perſonal Interrogatories, and the Proceedings on 
the Exceptions, 320. 305. 

How Defendant is to proczed, if Plaintiff, after Anſwer 
ceaſes bis Proſecution, 320. 364. 

Tf the Plaintiff examines Witneſſes, the Defendant may alſg 

Ver. II. H h | © examine, 


| 
| 
i 
; 
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examine, and the Proceedings on theſe Examinations 
and on bearing the Cauſe, Page 321. 364 to 367. 
In what Cafes the Court will direct an Iftve, 314. 
The Right, or Title not to be enquired into in theſe Suits, 
the Poſſeſhon only, 317. 
In what Caſes the Plaintiff ſhall, and when he ſhall not 
have Coſts, 318 to. 322. 
An Anſwer to perſonal Interrogatories received aſter 
an Injunction to the Sheriff, on ſpecial Circumſtances, 
324. | 
Sce Bills quia timet, Contempts and Miſdemeanours, 
and Injunctions, Poft, 


Bill of Review and Reverſal, The Method 


of reviewing Cauſes at the Civil Law; and how the 
Bill of Rexicw in Equity correſponds therewith, 3 26. 
In what Caſes this Bill may, or may not be brought; who 
may bring it; the Time for bringing it; the Requiſites 
to be performed in the obtaining it, and before it will be 
10 ; and the general Rule relating thereto, 327 to 


339 

The Prdcoediogn of the Party, who has got leave to bring 
this Bill, 328 to 332. 

And how the Party who obtained the Decree is to pro- 


- ,. ceed, 331 to 333. 

A Pauper ſhall be admitted to bring this Bill without pay- 
ing Coſts. 330. 

New Matter -or Evidence, if a Ground for this Bill ; how 
it is to be introduced, and ſome ſpecial Caſes relating 
thereto, 330. 332. 334 336. 

If a new Examination may be thereon, and in what Ca- 
ſes, 330 to 332, 

No Fill of Rewrew after a Bill of Review, 332. 

On what Terms it will be admitted after an Attachment 
on a Decrce taken pro config, 485, 486. 

See Title Cofis, Hearings, poſt. 


Bills original after Decrees, In what Caie 


they do or do not lie; for explaining, altering, or ſetting 
aſide Decrecs; and th: Proceedings thereon, 337 (0 


347. 
Se: D. ree, &c. feſt. 


Bill 


Bi] 
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Bill of Revivor, See 7, Abarement and Reviver. 


Bill quia timet, and herein of the Bill 


to perpetuate the Teſtimony of 
Witneſles. In what Cafes the Bill quia timet, is 


proper, and may be brought; and by whem, Page 341 
to 344. 3 
See Paſeſory Bills, and Injundions, paſt. 


Bill for the Examination of Witneſſ- 


es in perpetuam Rei Memoriam, 
How it was in the Civil and Canon Laws, 344, 345; 
348. | 

In what Cafes they are to be brought in Courts of Equity, 
and for what Purpoſes; by whom, and againſt whom; 
how this Bill is to he framed; the Requiſite, to be per- 
formed on bringing it; the Proceedings thereon, and the 
general Rules relating thereto, 345 to 354. 

The Statute relating to theſe Bills; and the Proceedings 
where the Defendant does not appear or anſwer; the Me- 
thod of Examination thereon by the Plaintiff; how the 
oppoſite Party is to proceed thereon; in what Caſes the 
Depoſitions are, or are not to be publiſhed ; and the 
Uſes to be made of them, ibidem. No Demurrer lies to 
this Bill, 116, 117. f 

Of the Examination of Witneſſes de bene eſe, 623 to 
629. ace Title Iuterrogatories, &c. 


Bills of Peace, What, in what Caſes proper; and in 


what Caſes perpetual Injunctions ſhall be granted on theſe 
Bills, 354 to 357. 670. | 
See Iujunctians, Leading Order, pot. 


Bill for diſcovery of Evidence, in aid 


of Suits at Law, See Title Cros Bill, 289, 
and Ti:le Witneſſes, &c. 883 to 896. 
H h2 Bull 
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Bill taken pro confeſſo. See Tithe Hearing Page 
481 to 497. 


Bonds and Deeds, Bills exhibited for Relief, on the 


Loſs of Bonds and * ; ſome ſpecial Caſes relating 
thereto, 59, 60. 107 to 110, 


Br tefs, Inſtructions for drawing them, and preparing for 
Hearings in all Caſes, 501 to gos. 


C. 


Cauſes, Of ſetting them down to be heard, 471 to 47 5. 
See Title — 


Certificates, To be entered the Day before any Motion 


be made thereon, 645. 
No Exceptions to be taken to a bare Certificate, 890. 


Chancellor, May fue, or be fued in Equity, 213. 


Charity. A Charity is not within the Statute of Limitati 
ons, 638. „ 


Commiſſions and Commiſhoners to 


take Anſwers and to examine Wit- 


neſles. See Title Anſwers, &, 63 to 93. 577 to 
621, and Title Interrogatorics, per —_ 


Commiſſions to take Anſwers in Eng- 
land, How to proceed to compel the Return of 
them, 83, 84. 


Comm: 
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Commiſſions ex Parte, 1a what Caſes granted, 


to take on Anſwer, or to examine Witneſſes, Page 73, 74. 


577. 583, 588 812. Hee 
On a Commiſſion ex Parte, no Notice is neceſſary, 82. 


Commiſſions of Partition, See Title Porririen, 
| per tot. 


Commiſſions of Perambulation, see Tie 


Perambulation. 


Commiſſions of Rebellion, See Pr, 2 
Contempt, per Tot. | 


Conſents, If figned only by the Parties, Affidavit to be 


made of the Perfection of them, or the Court will not re- 
ceive them, 64. 


Contempts and Miſdemeanours, cu, 


(8 


how defined, &c. and in what it conſiſts, 358, 359. 

Contempt againſt the Authority, c. of the Court, two 
Sorts, and what, 359, 360. 

8 againſt an Order, the Order in general to be ſerved, 
ibidem. 

Caſes excepted, ibidem. 

On Motions on Contempt, Notice not neceſſary, but the Or- 
der for the Attachment generally conditional, 361. 

The Proceedings, where ſcandalous, or contemptyousWords, 

' are ſpoken againſt the Court, 361, 362. 

Party juſtifying to appear and pay the Coſt of the Attach- 
ment, and to anſwer the Interrogatories in Cuſtody, :6i- 
dem. 

Interrogatories on Contempts, to extend no farther than the 
Affidavit or Order, 363. 

Appearance how to be, 2 

Attachments in what Caſes directed to the Purſuivant, ibidem. 

Interrogatories to be exhibited in four Days after Appear» 

ance, 364. | 

The Party in Contempt, in what Caſe diſcharged, — 

ih ow 
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How puniſhed if he departs without Leave of the Court, 
before he be examined, Page 363. 

How to proceed to prove the Contempt, if a Party proſecu- 
ted denies it, 364. | : 

How the Party proſecuted is to proceg when he hath an- 
ſwered the Interrogatories, and no Exceptions filed, 365. 

The Time for excepting, ibiacm. 

Commiſſions to examine Perſons in Contempt in what Caſes 
granted, 366. | 
The Court ſuffers Perſons to be examined on Interrogatories, 
to purge themſelves ot a Contempt, but never to bring 

themſelves into a Contempt, ihidem. 

The Cauſe to be ſet down to be heard on the Examinations, 
ibidem. 

Peer of the Realm, if he abuſes a Perſon, in the Service of 
the Proceſs of the Court, 357, 

Plaintif under the Diſpleaſure of the Court, and ordered 
into Cuſtody, cauſe not to be heard until he ſurrenders 
and is diſcharged by the Court, ibidem. 

Defendant ordcred into Cuſtody muſt ſurrender himſelf be- 
fore he ſhall move to be diſcharged, or ſhew Caule againſt 
the Order, 368. 

The Colt of the Contempt to be paid before the Contemnor 
ſhall in any Caſe be heard, iidem 

Which is agreeable to the Practice of the Civil Law, ihidem. 

It a Perion in Contempt for not obeying an Order may moye 
to diſcharge it, 309. 

Sce P efepory Bills, and Injun@ions. 


Copies, Of producing them as Evidence on Hearings, &c. 
and ſome ſpecial Caſes relating to the Cypies of the Picad- 
ings, and Proceedings of Courts, 823 10 820, 


Co POT ation, How a Corporation is to Anſwer, 88. 


Coſts. The awarding of Coſts diſcretionary in Courts of 
Equity, 369, 407. | 

The ſeveral Scrts of Cos, 369, 370. 

The Proceedings on taxing, demanding. and recovering 
Cefts wall Caies, 371 to 374. 

Ko Exceptions to the 'Officer's Report on Coffs, and how 
the Party aggrieved is to be relieved, 373. 


Who 
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Who ſhall, and who ſhall not, pay Cos; and in what Caſe? 
Calis ſhall and ſhall not be paid; with the feveral general 
Rules of the Court relating thereto, Page 374 to 387, and 
antea 142 to 149. 648, 649. 

See Titles Abatement and Reviuor, Anſwer, Plea, and 
Demurrer, Attorney, &c. Bills, Contempts, &c. De- 
crees and Diſmiſſes, Diſclaimer, Exceptions, Hear- 
ings, Infants, Injunfions, Motions and Netices, Or- 
ders, Pauper, Pleadings, Privilege, &c. Praceſs, Re- 
ferences, Replication, &c. and other proper Titles. 


Counſel, Examined as a Witneſs, how to aft if the Inter- 
rogatories tend to make him diicover the Secrets of his 
Client, 852. 

Of counterfeiting the Hands of Caunſel, 706. 
See Pleadings. 


Croſs Bill. see Tide Blk. 
D. 


Decree and Diſmiſs, How the Sentence was at the 
Civil Law, and how it is in Equity, 386. 
The ſeveral Sorts of Decrees and Dijmiſjes in Courts of 
Equity; and in what Caſes pronounced and obtained; 
and theCoſts on Diſmiſſes, 379, 380. 386 to 396, and 414. 
See Title Replication. 
Bill never diſmiſſed where no Relief is prayed, and why, 


395+ | 

Of 3 Decrees and Diſmiſſes, and the ſeveral Pro- 
ceedings thereon, 396 to 401. 

The conditional and abſolute Decree analogous to what 
in the Civil and Canon Laws, 398. 400. 

Defendant may ſhew Cauſe againſt the conditional Decree, 
and the Proceedings, 400. 

The Method of drawing up Decrees and Diſmiſſes; the Pro- 
ceedings in ſerving and paſting them, and excepting thero- 
to; and ſeveral general Rules of the Court thereon, 401 
to 408. 

Of inrolling Decrees, in what Caſes neceſiary, and the Et - 
fect thereoi, 404 to 408. 413. 

Coſts 
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Coſts on Decrees, ibidem. 
See Title Coffs. 
, Of the Force and Effet of Decrees; who are bound there- 
by, and who not; and who are to have the Benefit there- 
of ; and herein of Feme Coverts, Infants, Partics and Pri- 
vies, &c. Page 409 to 415. 419 to 423. 
See Title Infant. | 
Of the Performance of the Decree, the Proceedings to in- 
force it, and to the Execution thereof, as well where it 
regards the Perſon, the real or the perſonal Eſtate ; and 
general Rules of the Court relating thereto, 414 to 421. 
and 778 to 790. 
See Title /yun#ions and Sequeftration. 
How and in what Caſes Decrees may be altered and explain- 
ed, 404, 405. 
And for what Cauſes Decrees may be ſet aſide, and by whom; 
and the Proceedings thereon, 421 to 424. 
See Title Bills original after Decrees, and Bills of Re- 
view and Reverſal. 


Of reviving Decrees in Caſes of Abate- 
ment. See Title Abatement and Rovi vor. 


Decrees to forecloſe Mortgages. re r- 


ceedings thereon, and for the Sale of the Lands; the 
Time given to redeem, and the Confirmation of the Sale, 
and ſome ſpecial Caſes relating thereto, 425 to 429. 

The Proceedings in Caſe the Purchaſer ſhall refuſe to com- 
plete the Purchaſe, 426, 427. ; 

How to get back the Depoſit if the Title be doubtful, 
427. 

How the Account is to be ſtated, 428. | 

The Time given to redeem, and how it is to be computed 
as to the Months, 427, 428. 

See Sale of Lands, &c. poſt. 


Dedimus, To take an Anſwer, 72 to 84. 
See Title 4nfaver, &c. 


Deeds, 
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Deeds. Some ſpecial Caſes on Bills ſor Relief, on the Loſs 


of Bonds or Deeds, Page 59, 60. 65. 107 to 110. 
See Title Demurrer. 
Some ſpecial Caſes as to the Evidence of Deeds, and the In- 
rolment of them, 844 to 848. 
See Title Evidence. 


Demurrer. what it was in the Civil and Canop Laws, 


and what it is in Courts of Equity, 103 to 106. 

Not to be reccived if the Defendant be in Contempt to a 
Commiſion of Rebellion without a ſpecial Order, and the 
general Rule relating thereto, 76, 77. 137. 5 

Nor to 22 alone when Time for anſwering only is 

rayed, 77+ | | 

TH different Sorts of Demurrers ; the Difference between 
it and a Plea, 105, 106. 

Notice to be given of filing Demurrers and Pleas, 143, 

For what Cauſes a Demurrer will lie, in what Caſes, and 
where it will not lie; and by whom it may be brought, 
with ſome late Determinations thereon, 23. 25. 105 to 
v69. The. © TY 

A ſecond Demurrer may be for ſecond Cauſe, 143. 

Of anſwering, pleading, and demurring by Dedimus, and 
the Practice and general Rules relating thereto, 76, 77: 
140, 141. | 55 

And ſome ſpecial Caſes and Determinations relating to An- 
vert, Pleas, and Demurrers ; and eſpecially when to the 
ſame Bill, 139 to 150, and 153 to 158. 

See Title Abatement and Revivor, 23. 25, Anſeers, 


&c. per Tot. Bill, 240. Cofti, Plea. 


Depoſitions, what. Infrudions for the taking of them 


by Commiſſioners on a Commiſſion, and by the Examina- 
tors of the Court; how they are to be made up and re- 
turned. or filed, and where; in what Caſes they ſhall be 
ſuppreſſed for being improperly taken, or on leading In- 
terrogatories ; and in what Caſes they may be amended ; 
with the general Rules of the Court, and ſome ſpecial 
Caſes relating thereto, 576, 577. 590 to 612. and 823. 
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Of the Publication of the Depoſitions. 


How it was at the Civil Law, and how it is in Courts of 
Equicy, with the general Rules relating thereto, Page 

611 to615. 

In what Caſes new or additional Interrogatories may be ex- 
hibited to Witneſſes, and in what Caſes they may be re- 
examined or examined after Publication, and the Proceed- 
ings thereon, as well on the Part of the Plaintiff as of 
the Defendant, and the general Rule relating thereto, 576, 
577. 615 to 623. 


Of the Evidence of Depoſitions in Courts 


of Equit y$ How confidered as well on the Part 


of the Plaintiff as of the Defendant ; in what Caſes Depo- 
fitions in a former or other Cauſe, or croſs Cauſe, ſhall 
be read, and when not; and the general Rules and ſeve- 
ral ſpecial Caſes relating thereto; as alſo, as to the read- 
ing of Depoſitions on Trials at Law, 822 to 825. 
See Title Interrogatories, &c. per Tot. and Witneſſes, 
Ke. per Tet, andalſo Dominicles, 


Diſcount. In what Caſes, 46 to 50. 


Diſclaimer, What, and the Proceedings thereon ; where 
: it is to the whole, and where but to Part of the Bill, 428 
to 430. 


Diſcovery of Evidence. see Tide inf, 
&c. 883 to 886. 


Diſcovery on the Popery Acts. see Tiue 


Bill, 243 to 269. 258 to 275, 


Diſmiſſes. See Title Decrees, &c. and Title Replica- 
tion, &C, 


Dominicles 


E] 
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Dominicles of Depoſitions, what ; how they 
are to be taken by the Commiſſioners ; how they are to 
return them, and how they are to be diſpoſed of by the 
Court when returned, Page 592. 595. 597. 600. 

Depofitions may be amended from the Dominicles, 605, 606. 
822, 823. | 


Duces tecum. In what Caſes; the Proceeding there; 
on ; and how the Defendant is to act, if he is adviſed he 
ought not to produce the Deeds, 430 to 434. 


Duplicate of Commiſſion to examine 


Witneſſes. In what Caſes the Defendant ſhall 
have it, and the Proceedings, 579. 591, 


| E. 

Ejectment. After ſeveral Trials and VerdiQts in Eje&+ 
ment, Courts of Equity will grant a perpetual Injunction, 
356 to 358, | | 
In what Caſes, and on what Conditions, an Injunction ſhall 
be granted to ſtop Proceedings on Ejefments for Non-pay- 

ment of Rent, : 
If a Bill lies to diſcover Tenants, in order to ſerve an Eject- 


ment, 896. 
See Title Munctions to flop Proceedings at Law, 


Election to proceed at Law, or in Equi- 


LY. The Proceedings thereon, where two Bills are for 
the ſame Matter, 118. 236 to 244. 


Equi » A ſhort Account thereof. See the Introduction. 
Of what it will take Cognizance, 230 to 243. 


Eſtrepment. See Tide . 


Evidence. vee Interregatorics, &c. and Title V. 


weſſes, &c. e Tot. 


Iiz Examination 
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Examination of Witneſſes, and Exa- 


miners of the Court. See Title Interrega- 
tories, &c. and Title Witneſſes, &c. per Tot. | 


Examination viva Voce. See Title Exhibits 


Examination de bene Eſſe. see Title Interr0- 


gatories, &c. Page 62 3 to 620. 
The Proceeding on examining Witneſſes d: "ES 22 on . 
taken pro confiſſo, 
See Title Hearing, 490. 


W in perpetuam rei Memo- 


lam. See Title Bills to perpetuate, 341 to 354+ 
and ſee 116, 117. WES 


Exceptions to Anſwers, Wust; and where, and 


in what Caſes they lie, 434. 435. 
E xceptions to ſentry were not at the Civil Law, and why, 


- ibidem. 

The Method of forming and drawing the Exceptions, with 
the general Rule of the Court relating thereto, and pre- 
paring for the Reference, 434. 430. 704- 

The Time for pling the Exceptions, and the general Rule 
relating thereto, 437, 439. 

And how in Caſes of a Plea or Demurrer, and ſome Points 
of Practice relative to Zxceftions in ſuch Caſes, 4:3, 

= 8 1 $45.7 2 | 

Colts on allcwing the Exceptions, or anſwering over, what, 
438, 439. 

Defendant neglecting to attend, on a Baron s firſt Summons, 
439. 

The Notice to be given on filing the Exceptions, ihidem. 

The Time for Referring and taking out the Order of Reſer- 
ence on a firſt and further Anſwer, 438 to 441. 

And in what Time they may be over-roled for want of Pro- 
ſecution. and the general Rule relating, thereto, 442. 


How the Defendant is to proceed if he apprehend the Ex- 
cel ions 
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ceptions are for delay, and to diſſolve the Injunction, if it 
be an Injunction Cauſe, Page 449 to 443- 

The like on a Re- reference, 441. | 

Injunclion not to be diſſolved on a Baron's Report of a full 

' Anſwer, until confirmed, 442. 

But an Injunction may be raiſed, on his Report of a ſhort 
Anſwer, before confirmed. i bidem. 

Exceptions to an Anſwer before a Report, a Cauſe for con- 
tinaing, not obtaining an Injunction, 551, 552. 

The Plaintiff may apply for an Injunction on the Merits, 
after the Anſwer is repoeted inſufficient, $54 

And ſeveral ſpecial Cates relating to the Proceedings with 
regard to Injunctions on Exceptions to Anſwers, 566 to 


69. 

: See Title Injundions, 547 to 570. 

Of anſwering the Argument, or charging Part of the Bill, 

and the interrogating Part, and of excepting to Anſwers 
in ſuch Caſes, 442. | 

Plea to ſtand for an Anſwer without Leave to except, Plain- 

tiff may except to the reſt of the Anſwer, 443. 

How the Defendant is to proceed, if the Plaintiff neglects 

to proſecute the Exceptions, ibidem. 

The Proceedings on the Reſerence, where the Defendant 
does not attend, 4444. 

And Report ex Parte for the Plaintiff, ibidem. 

The Proceedings where both Parties attend the Baron, 445. 

The Proceedings on a Re-reference, ibid. 

The Baron's Report, where both Parties attend, and the 
Proceedings thereon, 446. 

How the De'endant is to proceed if the Plaintiff does not 

attend on his Summons, 447. 

And the Report ex Parte for the Defendant, 448. 

The Coſts to be paid on a full or ſhort Anſwer, and how re- 
covered, ibidem. | 

On a third ſhort Anſwer, Defendant to be committed until 

he anſwers perſonal Interrogatories, which is agreeable to 
the Practice of the Civil Law, 449. 

The Proceedings, if the Anſwer to the perſonal Interrogato- 
ries be ſhort, 449, 450. 

But no new Exceptions admitted, 449. 

The Time Defendant has to anſwer over, after Report, or 
Procels, ihidem. 

On a third ſhort Anſwer, the whole Bill may be turned into 

«+ Interrogatories, 450. 
Defendant 
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Defendant, if to put in a further Anſwer, Plaintiff need not 
ſerve him with Proceſs ; and the Time Defendant hath to 
anſwer over, Page 450. 

Exceptions referred for Prolixity, Defendant cannot after- 
wards refer them for Irregularity, 451. 

If Plaintiff ean except to an Anſwer for Inſufficiency, after 
he hath moved for an Injunction on Equity confeſled, 
ibi dem. < | 

Plaintiff cannot add to his Exceptions if ſhort, and what re- 

' medy he has, 451, 452. 

A Caution to be obſerved bp the Plaintiff's Attorney in re- 
referring, on a further ſhort Anſwer, in Caſe the Coſt of 
the Exceptions, &c, be not paid, 452. 

How to proceed where the Time for procuring a Report of 
a ſhort Anſwer is expired, before the Attendances are 0- 
ver, ibidem. {OBE IRE 

No Exceptions lie to an Infant's Anſwer, and why, 453. 

Some ſpecial Caſes, as to the ſufficiency and inſufficiency of 
Anſwers, 96 to 99. TALES? 

See Title Anfaver, Cofls, Injunction, &c. 


Exceptions to the Baron's Report, 


May be, unleſs the Report be ex Parte, and how other- 
wiſe, the Party aggrieved in ſuch Caſe may be relieved, 
453, 454- x Hd - 

The ſeveral Rules and Proceedings as to the Exceptions to 
theſe Reports; as to drawing and preparing them; Order 
of Reference, and ſetting them down to be argued ; the 
Coſt to be depoſited thereon, and how afterwards to be 
diſpoſed of, 453 to 456. 

Firſt Anſwer, if reported inſufficient, though the Excep- 
tions exceed the Charges in the Bill, yet Defendant muſt 
anſwer the Exceptions, if he does not except to the Re- 
port, 455, 450. : 

Joint and ſeveral Anſwer reported inſufficient, though two 
of the Defendants waive Exceptions, the third may have 
his argued, 450, 

If the Baron reports the Anſwer inſufficient in one ſingle 
Exception, Defendant muit either anſwer, or except to 
the Report, ibi. 

But this Rule has been diſpenſed with, and Defendant after 
ke has anſwered over, has got leave to except to the Ba» 
ron s Report, 457. | 

Court 
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Court if of Opinion that Defendant ought to anſwer to the 
firſt, ſecond, or third Exception, Defendant muſt anſwer, 
Page 458. 

Where Defendant inſiſts he ought not, or is not, bound to 
anſwer the Exceptions, how the Baran will Report, ibi- 
dem, and 459. 

Baron's Report not to be ſet aſide, but the Exceptions to the 
Anſwer to be referred, 459. 

Court divided, the Exceptions are over-ruled of Courſe, 
ibidem. 

See Title Coffs, Injunfions, and Title References and 
Reports. 


Exchequer, The firſt Inflitution of it, 212. | 

It's Juriſdiction enlarged, and how the Plaintiff is to in- 
title himſelf to it, 213. | 

But Plaintiff need not intitle himſelf to it in a Croſs Bill, 
and why, 297. 

Nor in a Bill to be relieved ans a Suit at Law, ibidem. 

The King's Buſineſs to be preterred to all others in this Court, 
6. 911. 


Excommunicated Perſons, Not to be wit- 
neſſes, 871. 


Executor and Adminiſtrator. Some ſpecial 


Caſes and Determinations, relating to their anſwering 
Bills for Diſcovery of Aſſets, 8, 9, 10. and 98. 

Outlawry no good Plea to a Bill brought by an Executor 
or Adminiſtrator, and why, 121. 

In what Caſes they are to be Parties to Bills, 219 to 222. 

If an Executor or Adminiſtrator ſhall pay Coſts in Equity, 

74. 

If be ys a Pebt due by Bond, before he pays a Debt due 
by Decree, it is a Miſpayment, 419. 

See Title Abatement and Reviver, Cofls, Limitations, 


Exhibits, What, what is to be obſerved in exhibiting Wri- 


tings ; how, and whom they affect; what may be proved 

as an Exhibit, and in what Caſes, and what not; and the 

Proceedings thereon, in all Caſes, and in ſhewing and 
roducing them at the Hearing, 460 to 465. 596, 844. 

Of proving them where an Infant is Party, 518, _ 
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If altered or interlined after a Commiſſion executed, the 
Court will grant a new Commiſſion, Page 604. 
On a Re-hearing, Exhibits may be proved, as on the ori- 
mal Hearing, 806. ; 
See before Title Aae. 


F. 


Feme Covert, tn what Cafes her Marriage fall or 


ſhall not abate the Suit 10 to 14. 

How they are to ſue, anſwer, and defend in Equity, 91, 
92. 95. 170. 405, 466. 

The Anſwer of a Feme Covert, equal to a Fine, g;. 

But on anſwer is not to prejudice her Hufband, 95. 99. and 
407. | 

If a Feme Sole ſubmits to Arbitration, and before Award 
marries, it is a Revocation of the Submiſſion, and the 
Obligation 15 forfeited, 185, 

A Bill cannot be brought in behalf of a Feme Covert without 
her Conſent, though it may in behalf of an Infant. 214. 
If a Bill be againſt a Feme Covert and her Huſband, who 
claims in her Right after his Death, ſhe ha!l be at Liber- 

ty to make a new Defence, 411. 499, 497, 

Feme Covert what, 465. ; 

If a Feme Infant ſeized in Fee, on Marriage Confideration 
of a competent Settlement, Covenants to convey the [n- 
heritance to her Huſband, Equity will exetute the Agree- 
ment, 524. 

How Leaſes for Lives are to be renewed, where Fezte Co- 
wverts have the Inheritance, 523. 

After the Huſband's deceaſe a Fee is not bound by the Pro- 
ceedings in his Life, in a Suit for a Demand in her Rig, 

| 6. | | 
But i would have been otherwiſe if the Demand had been 

made againſt her as Executor, 497. 

In what Cafes ſhe may examine Witneſfes again, after te 
Death of her Huſband, 617, 613. 

Their Rights ſaved in the Statute of Limitations, 634. 639. 

An Order on Agreement, or Conſent of Parties, not bind. 


ing ON Aa Feme Covert, 661. 


Fines on Sher ifts, Fines impoſed not te be taken of, 


but on Cauſe ſhewn ard Coſts paid, 468. : 
Attach 
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Attachment to the Purſuivant againſt a Sheriff, after two 
Fines are impoſed in all Caſes, Page 468. 


Fines impoſed oa Sheriffs for not returning Writs, not to be 
reduced, but on good Cauſe ſhewn by Affidavit, ibidem. 


Forcible Entry and forcible Detainer, 
What they reſpectively are, 530, 53 17. : 
The Proceedings in theſe Caſes, in Courts of Equity here, 
to be reſtored and quieted. | 
See Titles Peſſeſſory Bills and Injunctiont. 


Forfeited Eflates, Who may make Purchaſes or take 
Leaſes of any of the Lands, forfeited in 1688, and the 
Penalty of making, or taking either, contrary to the ſe- 
veral Statutes relating thereto, 248 to 261. 


G. 


Guardian, Outlawry no good Plea to a Bill brought by 
2 Guardian, 121, |; | 
Guardians are uſually exempt from Coſts out of the Eſtate, 
in their Hands, 374. i | 
If he anſwers a Ball for the Minor, it muſt be on his own 
| Oath, 509. ENG: x 4 
The Infant may by his Prochein Amy, call his Guardian to 
an Account, during his Minority, ibidem. 
The Guardian of the Infant, not the Infant, is to be ſerved 
with Sulpæna to hear Judgment, 518. 


H. 

Habeas Corpus, To bring up a Defendant in Cuſto- 
dy, on taking a Bill againſt him pro Confeſſe, 496. 
Hearing, The Method of hearing Cauſes, at the Civil Law; 

and how in Courts of Equity, and the Proceedings there- 
on, 469, 470, 473. 899 to 92. 
The ſeveral Sorts of Hearings in Equity, 470. 
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A Cauſe may he brought to Hearing againſt ſome of the 


Defendants, where others are in foreign Parts, Page 229. 

Plaintiff brings on the Cauſe to a Hearing; and does not 
appear, the Cauſe is to be ſtruck out of the Paper, and 
not.to be brought on again until the Coſts be paid, 393. 

The Method of ſetting down Cauſes to be heard, 474. 

Inſtructions for briefing Cauſes and preparing for Hearings, 
in all Caſes, 501 to 508. | 

On want of Parties, the Court may either diſmiſs the Bill 
without Prejudice, or give the Plaintiff leave to amend, 
215 to 218, and 480. 

How the Plaintiff is to bring his Cauſe on again in this 
Caſe, 478 to 481. N 

80 2 a Plea of Outlawry, when the outlawry is reverſed, 
tbidem. 

And the Coſts to be paid in either Caſe, 480. 

Cauſe ſtruek out of the Paper, and ſer down again, to be af- 
ter all Cauſes then ſet down, 499. 

The Preference given to Peers in hearing their Cauſes, [13 

Hearings where the Defendant does not appear, the pro- 
nouncing conditional Decrees thercon, and the general 
Rules of the Court relating thereto. 

See Title C:xaitional Decree, Page 396 to 401. 


Hearing upon Bill and Anſwer, Plead- 
ings and Proofs, The Proceedings thereon, 471 


to 475, and 476. 
Witnefſes examined, and no more proved than confeſſed by 


the Anſwer, Plaintiff to pay the Coſt after Anſwer, tho 
he obtains a Decree, 477. 


Hearing upon Bill, Anſwer, and Plead- 


ings, without Proofs. The Proceedings 
thereon, and the general Rules relating thereto, 474 to 
478. 

Cauſe may be heard as to ſome of the Defendants on the 
Pleadings, and againft others on Pleadings and Proofs, 


476. 

But if the Plaintiff replies, and without Rejcinder or Rul:: 
brings the Cauſe to Hearing, the Anſwer ſhall be taken 
wholly true, as if no Replication, $10. 


Hearing 
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Hearing upon Bill and Anſwer only. 


The Proceedings thereon, and the general Rule relating 
thereto, Page 474. and 477 to 481. 
Replication may be withdrawn, and Cauſe heard on Bill and 
Anſwer, 477. | 
On Hearings on Bill and Anſwer, the Anſwer to be taken 
as troe in all Points, 478. F 
Or if the Plaintiff replies, and without Rejoinder or Rules 
brings the Cauſe to a Hearing, 8 10. A 
But if no Decree can be given on ſuch Hearing, Bill to be 
diſmiſied with Coſts, or Plaintiff to reply, pay ing forty 
Shillings Colts, ibidew. - * 
No Deed to be read on ſuch Hearing, Iſſue not being joined, 


478. 
See Cofte. 


Hearing upon Bill to be taken pro 


Confeſſo. How Libel was taken as confeſſed at 
the Civil Law, and how it is in Courts of Equity, 480 to 
482. "$0.1 | y 

When, and in what Caſes, the Cauſe ſhall be ſet down to be 
heard to have the Bill taken as confeſſed, and the Pro- 
ceedings thereon, 480 to 486, and 491 to 497. 776. 

And the Proceedings on ſuch Hearings againſt Tru/ees, 
Mortgagees, and Perſons abſcending, er out of the Kingdom, 
purſuant to the ſeveral Statutes for that Purpoſe ; alſo, on 
examining Witneſſes, publiſhing and uſing the Depoſi- 
tions, &c. and the Time given the Defendant to make 
his Defence, 486 to 492. 495. | 

A third Perſon not to be injured by the Decree, 495. 

In what Cafes, and on what Conditions, after ſuch Decree, 


Defendants ſhall be let in to their Defence, 493, 44y4- ' 


776. 

And on what Conditions to bling a Bill of Review, or a 
Croſs Bill, 485, 486. 

Defendant in Cuſtody to be brought into Court by Iabeas 
Corpus, before the Bill be taken pro Confefſo, 490. 

Decree on a Sequeſtration, if irregular, it muſt be re-heard, 
it cannot be referred, ibidem. 

On a Bill taken pro Confe/h, if it prays an Injunction, the 
Court will grant a perpetual one, 565. 

If an Account be directed on the Decree pro Confefo, the 

| Defendant's Attorney is to be ſerved with Summonſes, 

K | 
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and the Proceedings to be as if the Defendant had 4P- 
peared on the Hearing, Page 496; 497. 
See Title Conditional Decree, and Title Sequeftration 
among N of n 774 to 778. 
e Coſts. 


Hearing upon Interlocutory Deerees, 
and on Equity reſerved, where an 
Iſſue is directed to be tried at Law, 


497. 
Sce Title Leading Order. 


Hearing ad Requiſitionem Defendentis, 


In what Caſes, the Proceedings thereon, and the 8 
Rule relating thereto, 392. 497 to 501, and 615. 
- See Conditional Decrees, 390, &c. and Title Decree and 
188 per Ti ot, 


Heir. The Heir only c can bring a Bill of Rev iv or as to the 
* © real Eſtate, 15. 

In what Caſes he can controvert the Juſtice or Validity of a 
Decree on an Abatement, 21. 

In what Caſes he may be ſued for the Debt of his Anceſtor, 

without making the Executors or Adminiſtrators a Party, 
221,222. 

The Heir cf the Deviſor i is to be a Party to a Bill 9 
againſt the Deviſee, on the Stat. 4 Aun c. 15, to affect 
the real Aſſets in his Hands, and to ſubject him to the 
Debt, 222, 223. 

Heir at Law ſhall not pay Coſt, if there be n Cauſe 

to contend for the Eſtate, unleſs he examines Witneſles ot 
his own, 377. 

If a Decree binds a real Eſtate in the Hands of the Heir. 

- after the Death of the Anceſtor, and if the Sequeſtrat 10h 
falls, 420. 786. 

Heir, when bound by the Statute of Limitations, 639. 

Not to give Security, though he ltands out Proceſs to a (or 
miſſion of Rebellion, 781. 

Savings for and Exemptions as to Heirs at Law in the Statue 
25 Geo. 2. c. 11. as to the Proof of Wills, 863, 864. 
Of Diſcovery of Evidence for and againſt Heirs, and in what 

Caſes, $88 to 97. ; 
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I. 


Idiots and Lunatics. mow they are to fue, and 


how to defend in Equity, Page 171. 
How Leaſes for Lives are to be renewed, where the Inheri- 
tance is in them, 525. ö 
Gy Rights, how ſaved by the Statute of Limitations, 
34. 030. | 
Excluded from being Witneſſes, 872. 


Jew. How his Anſwer or Aff davit is to be taken, and how 
| he is to be ſworn, 90. 
They may be Witneſſes, if ſworn on the Old Teſtament, 
871. | 


Impertinence in Pleading. See Title Pleadings, 
| 709 to 713. . 8 


Infants, What, how far bound in Equity; how far, and 
in what Caſes they may ſue or be ſued, or charged and 
proceeded againſt; how they are to appear, and how 
they are to detend themſelves, and to proceed to be re- 
lieved, when they arrive at Age, againſt their own Acts 
or the Acts of others during their Minority, 12. 18. 43, 
44 88. 94. 100. 171, 172. 192. 213, 214. 378. 410, 
411. 421 to 424. and 508 to 521. 
Infant refuſing to appear, how the Plaintiff is to proceed to 
obtain an Appearance, 172. 
No Exceptions to be taken to his Anſwer, and why, 453. 
In what Caſes they may or may not act; and in what Caſes 
their Acts ſhali be good, void, or voidable; and when 
they ſhall be bound by the Acts of others, and why a Day 
is given them to ſhew Cauſe, after they come of Age, 520 
to 530. 661, 837. 
Their Rights, how ſaved by the Statute of Limitations, 
' 634. 639. 
When they may be Witneſſes, 872. 
See Abatement and Revivor, 12. 18. Arbitrament, Ap- 
pearance, Bills, Coſts, Decrees and Diſmiſſes, Feme 
Coverts, Limitatian, Order, 


Inkdels, 
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1 nfidels, Not allowed as Witneſſes, Page 871. 


Injunction, What, and in what Caſes granted, 529, 
530. 

Iijunctiens to reſtore and quiet the Poſſeſſion of Lands in 
Caſes of forcible Entry and Detainer, and Injunctions to 
ſtay Waſte, c. and in what Caſes they ſhall ſeverally be 
granted; the Proceedings in obtaining them; and aſter 
they have been obtained; with the ſeveral general Rules of 
the Court relating theretg, and ſeveral ſpecial Points and 
Matters of Practice relating thereto, and to the Service 
thereof, 311 to 326. 343. and 530 to 548. and 560. 

Ard ſee before Title Pofefory Bill, and Title Con- 
temp's and Miſd:meancur, per Tot. and ſee the Appen- 
dix, 907 to yog. 5 


Injunction to ſtop Proceedings at Law. 


When, and in what Caſes, and on what Conditions grant- 
ed; the Proceedings in obtaining it, and after it has been 
obtained, and alſo in continuing or raiſing an Ir junction; 
and when and in what Caſes it ſhall be diſſolved, and the 
Proceedings thereon; and the Proceedings m oppoſing 
the Diſſolvmg thereof; alſo the Proceedings aſter the In- 
junction is duſolved: In what Time to be taken out; the 
Method of ſerving and delivering Injunctions, and for 
punifhing the Breach of them; alto the Proceedings 
with Regard to Irjunftions in Caſes of inſufficient An- 
ſwers, Pleas, and Demurrers, with the general Rules re- 
lating thereto, 75, 76. 359. 547 to 570. 581, and 
649. 
See the Appendix, 902. 999. 

In what Caſes the Facts or Allegations in the Bill are to be 
verified by Affidavit, before the Court will grant an In. 
junction, with the ſeveral Statutes relating thereto, and 
with ſome ſpecial Determinations thereon, 563, 564. I 
and 568 to 570. 

After Injunction, if the Plaintiff would amend his Bill, be 
ſhould obtain an Order for that Purpoſe, without Prejv . 
dice to the Injunction, 5 56. 1. 

But if the Bill be amended, to continue or obtain an In 
junction on Equity conſeſſed, the Facts mult be verified b 


Aflidavit, ib idem. - 
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The Court will grant an Injunction againſt a Member of 
Parliament, to ſtop his Proceedings at Law, Page 557. 

Irregular Injunctions may be ſet aſide, 562. 

In Caſes of Neceſſity, the Court will give the Defendant 
Leave to aſcertain his Debt at Law, notwithſtanding the 
Injunction, b,. 

In Caſe of Abatement, a Motion to be made to oblige 
the Party to revive, or the Injunction to be diſſolved, 

64. 

45 Injunction to ſtop Proceedings at Law prevents the Sta- 
tute of Limitations from being pleaded, ibidem, and 
640. 

A perpetual Injunction to * a Mu in Poſſeſſion of his 
Eſtate, or to prevent Multiplicity of Suits, 565. 

See Bills of Peace. 
Perpetual Injunction on a Bill taken pro Confeſſo, if prayed, 


505. 
Injunctions for Poſſeſſion before Hearing, ſtop not Suits at 
Law, 566. 


Special InjunQion, when prayed by the Bill, to be moved 
for by Counſel, and the Court will ſettle the Injunction, 
ibidem. | 

Defendant muſt ſign his Anſwer, or Injunction may be conti- 
nued, 568. 

Injunction, if granted meerly on Exceptions to the Defen- 

dant's Anſwer, ibidem. 

On Bill filed for an Injunction to ſtop Proceedings at Law, 
on an Ejectment, 1rjunction not to be granted, but on 
Plaintiff's lodging the Arrears ſworn to be due, and the 
taxed Coſts, idem. 

How the Subpcena is to be ſerved on a Bill for an Injunction, 
where the Defendant is out of the Kingdom, 739 to 


41, | 
See Title Amended Bills, Anſwers, Attachment under 
Pruceſs of Contempt, Dedimus, Exceptins, and Sub= 
to be P<14. 


”,640 [njunRions for Performance of Decrees. 
See Tile Decrees, &c. 


ill, be | 
eln junctions perpetual. gee Tie Bilk of Peace, 
an It Dilis taken pro Conſeſſo, &e. 565. 


ified Þ Interrogatories, 


Ti 


. n rr 


958 0 


Interrogatories, Examination of Wit=- 


neſſes, Depoſitions and Publicati- 


OU. How the Examination of Witneſſes was at the 


Civil Law, and how the Interrogatories were prepared ; 
and how they are in Courts of Equity, and the antient 
and preſent Method of examining Witneſſes in Equity, 
with the Proceedings thereon, and {ome general Rules of 
the Court relating thereto, Page 68. 570 to 578. 

The ſeveral Sorts of Commiſſions which iſſue for the Exa- 
mination of Witneſſes, and in what Caſes, 577, 578. 
The Proceedings on the Examination of Witneſſes, by Com- 
miſſion, as well on the Part of the Plaintiff, as of the De- 
fendant, with the reſpective Duties of the Attornies, and 
Commiſſioners thereon, and what they are intitled to 
for their Trouble, with the general Rules relating thereto, 
and the whole Tranſactions — the iſſuing to the Exe- 
cution and Return of the Commiſſion, with many ſpecial 

Matters of Practice thereon 573 to 612. 
Several Commiſſions to ſeveral Counties, 579. 

In what Caſes the Defendant ſhall have a Duplicate of the 
Plaintiff's Commiſſion, 579. 

New Commiſſion in what Caſes granted, and the Proceed- 
ings thereon, 601 to 608. | 

On default of Defendant in examining and defiring a 
Commiſſion, Plaintiff may have an Injunction, 581. 

Commiſſioners, what intitled to for their Trouble, 615. 

The Proceedings on examining Witneſſes in Dublin, by both 
Parties, with the Duty of the Examiners thereon, 608 to 
611. 

A Witneſs may demur for Matters dchors, to the Interroga- 
tory, 115. 

Miſbehaviour of Witneſſes, 610. 

Or tampering with Witneſſes, ibidem, 

A Witneſs cannot demur, becauſe the Queſtions aſked him 
are not pertinent, ibidem. | 

A Peer of the Realm is to put in his Anſwer to a Bill, upon 
Honour, but his Anſwer to Interrogatories, and Examina- 
tion as a Witneſs, muſt be on Oath, ibidem. 

Such Defendant only as to whom Iſſue is joined, to be na- 
med in the Commiſſion and Interrogatories, i5:dezr. 

The Time allowed for filing the Commiilion, 611. 


And 
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And the Proceedings in Caſe it is delayed, either by the Par- 
ties, or Commiſſioners, 614, 615. 

Of the Publication of the Depoſitions, how it was at the 
Civil Law ; how it is in Courts of Equity, and the Pro- 
ceedings thereon, Page 470, 471. 611 to 615. 

New or additional Interrogatories, in what Caſes they may 
be exhibited to Witneſſes ; when, and in what Caſes they 
may be re-examined, or examined after Publiczuon ; how 

+ the new or additional Interrogatories are to be ſetled; 
and the Proceedings thereon, and the general Rules and 
Practice of the Court relating thereto, 615 to 624. 

No Examination of Witneſſes, on a Bill, brought to have 
the Benefit of a former Decree, 623. 


Examination of Witneſſes de bene efje, in what Caſes; the 


Requiſites to be performed in applying for it; wio may 
be examined de bene eſſe; the Procecdiny> thereon by 
both Parties; of publiſhing the Depontious tuereon; 
when, and in what Caſes they ſhall be uſed ; and who 


ſhall, and who ſhall not, be affected thereby, C23 to 


629. 
See Title Biuls to perpetuate, &c. per Tot. 


Interpleading Bill, see Tide B, 259 to 304. 


Death of Plaintiff in an Interpleader, after a Trial at Law 
directed, 14. 


K. 


King, His Buſineſs in this Court, to be preferred in all Ca- 


ſes, 6. 212. g11. 

His Attorney General not to ſwear to his Plea, to a Bill 
againſt the King, 140. 

The Proceedings on a Bill, filed againſt the King's Attor- 
ney General, 209. 741. 

A Bill * the King, to be in the Name of the Attorney Ge- 
neral, 213. 

The King — ſue in Chancery for Equity, ibidem. 

He muſt ſue in Chancery, to have the Truſt of an Alien: 
Eſtate executed, ibidem. 

His Attorney General is to be made a Party, where a Bill 
is filed againſt an outlawed Perſon, 225. | 

The King's Debtor not privileged, except in Perſon forty 

Days, either by the _ or Britih Statute, 718, * 
. „ 
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No Proceſs to be ſerved on a Priſoner, at the Suit of the 
Crown, withent Leave of the Court, 741. 

'The Difference between Proceſs for Contempt, between Par- 
ty and Party, and Proceſs at the Suit of the Crown, or 
in Caſe of Outlawry, and the Power of the Sheriff on 


each, 758. 
Proceſs of Contempt not executed, abated by the Death of 


the King, 793, 


L. 


Leading Or der, What, in what Caſes granted, and 


when refuſed ; the Proceedings of both Plaintiff and De- 
fendant thereon; and the Coſts uſually given by the 
Court, 110. 127. 230, 231. 356. 491. 662 to 671. 

See Orders, 8 


Leaſes for Lives, How to be renewed by Infants, I- 
diots, Lunaticks, and Feme Coverts, or Perſons beyond 
Seas, who have the Inheritance, 525. 


Leaſe and Releaſe, How far the Recital of the 
Deed of Leaſe, in the Deed of Releaſe, is Evidence, 


845. 


Legacies, Are not within the Statutes of Limitations, 636. 
But after great length of Time, they ſhall be preſumed to be 
paid, 844. 


Letter Miſhve, what, in what Caſes; when firſt in- 
troduced; who are intitled thereto; how to be prepared; 
how to be ſerved; and the Proceedings thereon, 629 to 


635. 
The Proceedings thereon in England, 633. 


See Titles Peers and Privileged Perſons, and Title 
Subpana. | 


Liberty, A 8«pen« way be ſerved within a Liberty, 
742. | 
, jul Limi- 


— wo 


Ys, 


Limitations of Suits and Demands. 


What Rights, Actions, Suits, or Demands, are deemed in 
oc out of the Scatute of Limitations in Equity 52. 139. 
634 to 641. . 

When and in what Caſes, Rights, Actions, or Demands, 
once barred by the Statute of Limitations, may be re- 
vived and ſet up again, 640 to 644. 

The Statute of Limitations a peremptory Plea in Bar, and 

what it is to contain, 125. 

Equity will not compel Executors to plead the Statute of 
Limitations in Bar to Creditors, in Favour of a Perſon 
who is to have the Reſidue of the Teſtator's Effects, 


643. 


Lunatics. How they are to ſue, and how to defend in 
Equity, 171. 
How Leaſes for Lives are to be renewed, where the Inheri- 
tance is in them, 525. 
Their Rights, how ſaved by the Statutes of Limitations, 6 34 
636. ; 
Excluded from being Witneſſes, 872. 


M. 


Members of Parliament, Their Privilege, and 
the Proceedings againſt them, 713 to 728; but 
See Privilege. 
Minors, see /n, 172, and ſee at the End of the Index, 


a late Caſe, ſince the Appendix to this Work was printed, 
as to the Method of Proceeding sgainſt Infants, who ne- 
gle& to appear upon Service of — 


Money out of Court. The Court will order Mo- 


ney out of Court to a Perſon entitled by Decree, not- 
withſtanding the Death of ſome of the Parties, 14. 


Money, Proceſs for the Payment of it, how to be ſerved, 


730. 
Mortgagor, Mortgagee, and Mortgage. 


No Allowance to a Mortgagee or Truſtee, who manage 
the Eſtate themſelves ; but it is otherewiſe, where they 
employ a Bailiff, 46, 

Ll A ſecond 
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A ſecond Mortgagee, bound by the Account between the 
firſt Mortgagee and Mortgagor, if no Fraud and Collu- 
fon Appear, 51. 

If a derivative Mortgagee files a Bill againſt the Mortgagor, 
to redeem, the firſt Mortgagee or his Repreſentative muſt 
be a Party, 226. | , 

A Bill brought by a Mortgagee againſt the Heir of the Mort- 
gagor to forecloſe, the Executor of the Mortgagor need 
not generally be a Party, ibidem. 

But if there has been a mixed Poſſeſſion between the Mort- 
gagor and Mortgagee, and the 22 and Mort- 
gagee die, on a Bill brought by the Heir of the Mort- 

! faber to redeem, the Repreſentative of each muſt be be- 

fore the Court, 227. 

The Proceedings to ſell the mortgaged Lands on a Decree to 
forecloſe, 424 to 428. 

Though there be a Decree to pay the Mortgage - Money at 
a certain Time, yet the Court will enlarge it in caſe of 


; 2 Neceſſity, 427. 
3 The Method preſcribed by the Statute for Proceeding 
— againſt Mortgagees, or Perſons neceſſary to be ſerved on 


Bills of Forecloſure, who abſcond, or are out of the 
Kingdom, 488 to 742. 
Sce Title Hearing. 
An Infant cannot be forecloſed, without a Day to ſhew 
Cauſe; but the Lands may be decreed to be ſold, 


* 1 
— —— „ © 


EAR 510. 
. But not if the Mortgage depends on a diſputable Title, 
ibidem. 


{| . The Method preſcribed by the Statute for Infants to con- 
1 vey, who are ſeized by Way of Mortgage, 526. 
| | The Infant ſhall be compelled by Order of Court, 527. 
The Heir of the Mortgagee is a Truſtee within the Act, 
| both for the Mortgagor and the Executor of the Mort- 
[ | gagee, ibidem. : 
| If a Mortgagee ſhall be reſtrained by Inj unction from doing 
1 Waſte, : 
| | es cone d Vears in Poſſeſſion, may plead the Sta- 
tute of Limitations in Bar to a Redemption, 635. 
A third Mortgagee, buying in the firſt, need not prove the 
Money paid; an Acquittance will be ſufficient, 843. 
Where three Years Intereſt is due on a Mortgage, the Court, 
on Affidavit thereof, will order the Rents into Court to 
be paid to the Plaintiff, 650. 


See 
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See Title Bills, Page 214 to 230. 309, 301. Decrees, 
424 to 428. Motions and Notices, and Parties, 


Motions and Notices. Motions, what, 528. 644. 


Commiſſioners and Attorneys are to make Motions proper 
for themſelves; and no new Motion to be made, when a 
Cauſe is ſettled for hearing, unleſs it can be well ſupport- 
ed, 644. 

Affidavits, Orders, and Certificates to be entered the Day 
before any Motion be made thereon, 645. 

On all Motions, the laſt Order is to be produced, ibidem. 

The different Kinds of Motions, and where Notice is ne- 
ceſlary, 143. 439. 645. 

In what Caſes Counſel are to move, 645: 

The Motions Attorneys may make, ibidem. 

A Motion of courſe cannot be oppoſed, though grounded on 
Affidavits, and though Notice be given, ibidem. 

Notice, how to be drawn and ſerved, 67. 646. 

Notice to receive Money out of Court, to be ſerved per- 
ſonally, 647. 

Notices, what to contain, ibidem. 

No Affidavit to be read on a Motion, unleſs mentioned in 
the Notice, ibidem. 

Affidavit not deemed a Proceeding in a Cauſe, 648. 

Notices of Motions, in what Caſes diſcharged, and Coſts 
paid, ibidem. 

Coſts generally paid on diſcharging Notices, ibidem. 

Attachment for Coſt on ordinary Motions of courſe, 649. 

If a Party proceeds pending a Notice to ſtop Proceedings at 
Law, Sc. it is at his Peril, ibidem. 

Notices of Motions to ſet aſide Proceſs for Irregularity, te 
expreſs the Irregularity, ibidem. 

Where there is an original and amended Bill, and an Appli- 
cation is to be made to be relieved againſt an Order in the 
original Cauſe, how the Notice is to be, 650. 

Three Years [ntereſt ſworn due on a Mortgage, the Court 
will order the Rents to be paid to the Plaintiff, ibide. 

See Afdavits, 
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N. 


Ne Exeat Regnum, What, Page 65 !. 
In what Caſes, ibidem. | 

To be directed to the Sheriff, and his Duty thereon, 
653. 

The Security to be given by the Defendant, ibidem. 

How the Defendant is to get himſelf diſcharged, 654. 

It is an Abuſe of this Proceſs to break open Doors, yet the 
Court will not ſet the Party at Liberty, ibidem. 

A Ne. Exeat Regnum granted, though no Bill in Court, 
ibidem. | 

A Surety in a Ne Exeat Regnum refuſed to be diſcharged, 
though the Defendant was in Priſon for 1900/. decreed 
againſt him, 655. 


Non compos mentis. gee Tide Ido: and Le- 
natics, 


N otices. See Motiont and Notices. 


| 


Officer s of the Court, If ſued in another Court, 
may plead to the Juriſdiftion of the Court, 110, 725, 


But lose of this Court, if ſued in another Court, can- 
not plead Privilege, if a third Perſon be Defendant who 
had no Privilege, 130. 


Or ders. Interlocutory Orders, what, 655. 
Orders by Conſent often out of the general Rules or Courſe 
of the Court, but not otherwiſe, 656. | 
Of drawing up ſpecial Orders, ibidem. 
Copies of the Minutes may be taken by each Party, and if 
any Difficulty or Doubt ariſes in the Minutes of any ſpe- 
cial Order, the Court will reQify it, ibidem. 


Order of Courſe, 657. 
Of 
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Of drawing up, paſling, entering, and ſerving Orders, 
Page 657. 

'The Regiſter to read over in Court all ſpecial Orders after 
they are pronounced, ibidem. 

The laſt Order to be produced on very Motion, 658. 

And in drawing up of Orders, the laſt Order is generally 
recited, ibidem. 

Orders may be altered or diſcharged on good Cauſe, ibi - 
dem. 5 

The Proceedings in making ni Orders abſolute, ibidem. 

The Method to be obſerved in ſerving Orders, 659. 

In what Caſes they are or are not to be ſerved, and where 
the Diſobedience of them ſhall or ſhall not be a Con- 
tempt, #bidem. 

A Submiſſion to an Award may be made an Order of Court, 
ibidem. 

The Officer's Fees on conditional and abſolute Orders, 660. 

No Order on an Affidavit to be ſigned, till the Aﬀidavit be 
filed, ibidem. 

An Attorney may aſſent to an interlocutory Order, but not 
to a Reference finally to determine, ibidem. | 

A Perſon may be brought into Court to anſwer on Interro- 
gatories, touching the Breach of an Order within a Year, 
but after the Year the Breach to be ſet forth by Bill, ;6i- 

« dem. 

A Miſtake in Title of an Order amended, though againſt a 
Surety, ibidem. 

If one Party obtain an Order, the other may uſe it of Courſe, 
ibidem. 

Orders on Conſent or Agreement of the Parties or Attor- 
nies, not binding on an Infant or Feme Covert, 661. 

* By moving to ſhew Cauſe againſt an Order irregularly ob- 

0 tained, the Regularity is admitted, the Motion muſt be 

to ſet it aſide, ibidem. 

Orders, how to be drawn up, where there are ſeveral De- 
fendants, and —_— on iſſuing Proceſs of Contempt 
againſt ſome of the Detendants only, ibidem. 

rſe See Leading Order, Decrees, &c. and Motions and No- 


tices. 


% 


1 Outlawry. After an Outlawry is reverſed, Plaintiff 
muſt revive, 14. 


Plea of Outlawry need not bs on Oath, 77. 120. 
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On a Bill to be relieved againſt an Action at Law, Outlawry 
in the ſame Cauſe no good Plea, 7bidem. 

It is no Plea to a Bill brought by an Executor, Adminiſtra- 
tor, or Guardian, 121, 

A Method to avoid a Plea of Outlawry, ibidem. 

It is only in Force, until the Outlawry is reverſed, ibidem. 

A Plea of Outlawry may be offered at the Hearing, and the 
Proceedings thereon, 134. 

And how to bring the Caule on again, and the Coſts to be 
paid, 136. 479, 480. 

Where a Perſon outlawed is ſued, the Plaintiff muſt ſhew 
2 and make the Attorney General a Party to the 

ill, 225. 
A Perſon outlawed may be a Witneſs, 872. 


P. 


Parliament. gee Title Privilege of Parliament, poft, 713 
to 723. 


1 Par ties, Care is to be taken that all neceſſary Parties be 
117 | brought before the Court, or the Court will make no De- 


wy | cree, 214. 

11 The Deſendant may demur at the Hearing, for Want of 
mt Parties, 215. 

al Where the Bill will be diſmiſſed with Coſts, and where it 


Hl wilt be adjourned over, for Want of Parties, with the Me- 
WH thod of bringing the Cauſe on again, and the Coſts to be 
paid, 135, 136. 215 to 218. 395. 478 to 481. 
A ſecond Plea for Want of Parties, not good, 137. 
If a Party intereſted cannot be ſerved with Proceſs, the 
Cauſe may be carried on without him, 218. 
They only are Parties to a Suit, againſt whom Proceſs is 
rayed, ibidem. 
All Panties having joint Intereſts and all Executors, & c. are 
to be Parties, ibidem. 
But a Charity ſhall not be put to that Difficulty, 219. 
An Executor though he releaſes, is to be a Party, ibidem. 
Unleſs the Bill prays the Diicovery of an Executor, ibidem. 
On a Bill againſt Executors in Truſt, the ceffuigue Truſt, or 
reſiduary Legatees, need not be Parties, ibidem. 
A Bill may be brought againſt one Executor only, for Diſco- 
very of his own Receipts and Payments, ibidem. 
| Obligors 
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Obligors and Executors of Obligors, how to be ſued in E- 
uity, when jointly and when ſeverally, and of Contribu- 
tion between Obligors, Page 220, 221. | 
Heir may in ſome Caſes be ſued, without making the Exe- 
cutor, or Adminiſtrator a Party, 221, 222. 

The Heir of the Deviſor is to be a Party to a Bill, brought 
againſt the Deviſee, on the Stat. 4 Anne, to effect the 
real Aſſets in his Hangs, and to ſubject them to all the 
Debt, 222. 

Grantee of a Rent Charge, muſt make all the Purchaſers of 
the Eſtate Parties, 223. 

A Truſtee. for three cannot be called to on Account by one, 
without making the reſt Parties, ibidem. 

But one Legatee may ſue, without the others, 224. 

Plaintiff at Law to be made a Party to a Bill, to be relieved, 
againſt a Bail Bond, aſſigned by the Sheriff, by Fraud, 
ibidem. 

All Perſons named in a Covenant, muſt be Parties, other- 
wiſe on a Promiſe, ibidem. 

Perſons againſt whom no Decree can be obtained, may de- 
mur, it made Parties, 225. 


Where a Perſon outlawed is ſued, the Plaintiff muſt ſhew his. 


Title, and make the Attorney General a Party to the Bill, 
ibidem. 


If a derivative Mortgagee files a Bill againſt the Mortgagor, 


the firſt Mortgagee, or his Repreſentative, muſt be a Par- 
ty, 226. 

In 4 Bill brought by a Mortgagee againſt the Heir of the 
Mortgagor to forecloſe, the Executor of the Mortgagor 
need not generally be made a Party, ibidem. 

But if there has been a mixed Poſſeſſion, between the Mort- 
gagor and Mortgagee, and the Mortgagor and Mortgagee 

ie, On a Bill brought by the Heir of the Mortgagor ta 
redeem, the Repreſentative of each muſt be befofe the 
Court, and the Reaſons, 227, 228. 

Where a Truſtee ſues in his own Name, the cef/uique Truſt 
is to be a Party, 229. 

A Demurrer for Want of Parties, may be before Anſwer, or 
at the Hearing, ibidem. 

The Court will give the Plaintiff leave to bring on the 
Cauſe, againſt ſome of the Defendants, where the other 
— are in foreign Parts, and cannot be ſerved, 
ibidem. 


Ver. II. Mm Partition 
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Partition, Commiſſions of, to aſcertain 
the Bounds of any Lands, adjoin- 
ing to any Bog, Moſs, or Lough, 


&c. on the Statute 5 Geo. 2. ch. . 


In what Caſes ſuch Commiſſion ſhall be granted, Page 671. 

An Engliſb Petition to be exhibited, ibid. 

And to be ſerved on all the Perſons concerned, and on Affi- 

davit thereof, a Commiſſion to iſſue to examine Witneſles, 

672. | 

Fees of the Commiſſion, ihidem. 

The Commiſſioners, &c. to lay out and aſcertain Drains, 
ibidem. | 

The Commiſſioners are to make a Return to the Court, of 
what they have done, 673. 8 

And the Court may make Orders thereon, as they ſhall ſee 
fit, ibidem. | 

The Time for complaining againſt ſuch Returns, ibid. 

When confirmed to be binding, to all Perſons concerned, 
Ec. ibidem, | 

No leſs than twenty-four to be returned for the Jury, to be 
taken thereout, and Challenges to be taken, ibrdem. 

The Remedy againſt any Proprietor refuſing to make his Pro- 

portion of the Drain, 674. | 

What each Proprietor is to pay, ibidem. 

The Allowances to be made to Tenants for Lives and Years, 
c. their Executors, Adminiftrators, or Aſſigns, for their 
Expence of ſuch Drain, zbidem. 

And they may hold ſuch Bog, &c. after the Eſtate, or 
Term, until fatisked thereout, ibidem. 

The Proceedings to obtain the Commiſſion, i. 

A Day to be appointed for Hearing the Commiſſion, before 
it is ſerved, 676. EY 

The Proceedings on the Commiſſion, ihidem. 

If — Petition be anſwered, it is to be heard as a Cauſe, 

77. | | 

The Form of the Petition, 678. 

The Form of the Precept, 681. 

The Charge to the Jury, 68e. 

The Finding, 683. 

The Commiſſioners Certificate, 68 5. 


Pauper 


re 


le, 


pet 
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Pauper, | What, in what Cafes admitted, and when not, 


Page 686. 692. 

The Requiſites to be performed to be admitted a Pauper, 
and the Proceedings, and the whole Proceedings, where 
either a Plaintiff or Defendant is to be admitted, 687, 
688. | 

A Pauper is to be admitted but in one Cauſe, without ſpeci- 
al Order, 689. 


A Pauper Plaintiff, after the Defendant hath anſwered, or 


pleaded, mult refer, if required ſo to do, ar the Court wi 

diſpauper him, ibidem. 

What Fees a Pauper is to pay, ibidem. 

A Pauper ſelling or contracting, for the Benefit of his Suit, 
the Cauſe to be diſmiſſed, 690. 

He may be diſpaupered, if it appears to the Court, he is of 
Ability to ſue, ibidem. 

But he ſhall not be diſpaupered for a ſmall Penſion, coming 
to him after he is admitted, ibidem. 

Both Plaintiff and Defendant may be admitted as Paupers, 
691, 

Paupers not to pay Coſts, but to be perſonally puniſhed, as 
the Court ſhall think fit, ibidem. 

A Pauper ſhall not by his admiſſion, diſcharge himſelf of 
Coſts he was liable to before, ibidem. 


On a Decree for a Pauper, what Coſts he ſhall have, 375. - 


692. 

Plaintiff if poor may bring a Bill of Review, without pay- 
ing Coſts, ibidezm. 

A Pauper had a Decree, and the Defendant petitioning ta 
Re- hear, the Court enlarged the Depoſite, 803. 

A Perſon may be admitted a Pauper, although he hath an 
Annuity, if he be not in the Receipt of it, and although 
his Wife hath a Fortune, if he has not Power or Controul 
over it, 692. 


Peers and Peereſſes, Their Privilege and the Pro- 


ceedings againſt them, 713 to 728, but ſee Title Privi- 
lege, &C. 

Sequeſtration the firſt Proceſs againſt a Peer, and how it is 
to be, 776. 

In what Caſes they are to make Oath, and in what not, 63. 

The Preference given them and Privy Counſellors in Hear- 


ing their Cauſes, 501. 
M m 2 Pzambu- 
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Perambulation Commiſſion of, to aſ- 
certain the Mears and Bounds of 
Lands in general, not on the a- 


foreſaid Statute 5 Geo. 2. Tue Proceed- 
ings in obtaining it, Page 693. 
And in what Caſes granted, and generally by Aſſent of Par- 
ties, ibidem. 
Sometimes granted without Conſent of Parties, and in what 
Caſes, .and for what Purpoſes, 694. 
May be for divers Towns and in divers Counties, ibidem. 
The Parties ought to appear, in Court, in Perſon, to Aﬀent, 
if they cannot, ſhould impower others to appear for them 
by Dedimus, 76idem. 
Commiſſion of Perambulation, to trace out the Mears and 
Bounds of Lands and the Proceedings thereon, 695. 
If the Parties do not agree in the Nomination of a Survey- 
or, the Surveyor General is to appoint one, 696. 
If they do agree, a Conſent is to be entered into, ibidem. 
A Certificate of the Proceedings is to be returned by the 
Commiſſioners, and the Form of it, 697. 
And how it is to be returned, 699. | 


6. The Return to be indorſed on the Commiſſion, 700. 


* The Hearing of the Cauſe, on the Return of the Commiſſi- 
on, ibidem. 
A Commiſſion of Perambulation for the Partition of Lands, 
purſuant to a Decree, and the Proceedings thereon, ibiaem. 
And the Form of the Certificate, in this Caſe, 701. 
And in this laſt Caſe, there is not to be any further Hearing, 
but the Court will confirm the Partition if they ſee fit, 
and if ſufficient Cauſe be not ſhewn to the contrary, 702, 


Plea, What it was in the Civil and Canon Laws, and what 


itis in Courts of Equity, 103 to 106. and 117. 

Not to be received if Defendant be in Contempt, to a Com- 
miſſion of Rebellion, without ſpecial Order, and the ge- 
neral Rule relating thereto, 76, 77. | 

What Plea ſhall be received where Defendant is in Con- 
tempt, 77. 

The Difference between a Plea and Demurrer, 106. 8 

C253 
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Pleas, for what Cauſes, in what Caſes they will lie, and 
where they will not lie; the different Kinds of Pleas, and 
herein of Pleas in Bar, and Pleas in Abatement, and what 
Pleas ſhall be ſworn to, and what not, Page 117 to 129. 
133. 128 to 140. 

The Time ſor 8 and what ſhall be a good Plea, and 
well pleaded, 117 to 140. | 

Of anſwering, pleading and demurring, by Dedimus, and 
the Practice and general Rules relating thereto, 76, 77, 
140, 141. 

Notice to be given of filing Pleas and Demurrers, 143. 

And ſome ſpecial Caſes and Determinations, relating to An- 
ſwers, Pleas and Demurrers, and eſpecially when to the 
ſame Bill, 134. 139 to 150. and 153 to 158. 

See Anſwers, per Tot. Bills, 235, 236. Cofls, Demur- 
rer. 


Pleadings, What, and the ſeveral Sorts, and how to be 


prepared by Counſel and Attorney, 703. 

No Pleadings allowed to be filed, until Copies of the former 
Pleadings be taken out, ibid.. 

Pleading what to contain, and how to be prepared by Coun- 
ſel and Attorney, 704. 

Impertinence in Pleadings, what, 7bidem. 

The Method of drawing a Bill of Revivor, 70g. 

All Pleadings to be ſigned by Counſel and Attorney allowed 
to Practice here, 706. 

A Pleading ſigned by an Exgliſb Barriſter, not allowed here, 
ibidem. 
No Perſon to counterfeit the Hand Writing of any Counſel 
to any Pleadings, and the Penalty for ſo doing, ibidem. 
Pleadings if ſcandalous, good Coſts to be paid to the injured 
Party, 707. 

On a Ene Anſwer, Defendant ordered to pay Plain- 
tiff one hundred. Pounds, 708. 

But Plaintiff may charge the Defendant with an Imputation 
neceſſary, ib idem. 

The Conſtruction of Scandal in Pleadings, ibidem. 

A Bill may be referred for Scandal, after Anſwer, but not 
for Impertinence, 709. 

Soit is with an Anſwer, after referred for infufficiency, 710. 

See Title Anfaver, &c. 93 to 95. 
If a Demurrer will lie to the Bill for Scandal, 113. 719. 


On 
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On an Anſwer being reported not ſcandalous, or imperti- 
tinent, if the Plaintiff excepts to the Report, he muſt 
ſnew ſpecially wherein it is ſcandalous, or impertinent, 
Page 710. 

As alto where it is reported inſufficient, ibidem. 

No excepting to the Report after the Scandal is expunged 
either in Bill or Anſwer, 711. 

On Reference of Pleadings for Prolixity and Impertinence, 
the Baron is only to conſider, whether they be or be not 
pertinent to the ſubje& Matter, ibidem. 

No Objection to the Otder of Reference, for Scandal, Pro- 
lixity and Impertinence, after a Report, 712. 

The Plaintiff may refer the Defendant's Anſwer for Scandal, 
though the Scandal affects another Defendant in the Cauſe, 
not the Plaintiff, 713. 


[| | Poſſeſſory Bills. see Title Bills and Injunfions. 
[18 See the Appendix. | 


Privilege of Parliament, The Privilege of 
Lords and Commiſſioners of Parliament as to Suits, &c. 
is forty Days before, and forty Days after the Parliament 
is finiſhed, 713, 

Explanation of the Words in the above Act, „After the 

Parliament is finiſhed, ” 714. 

Defendant in auter droit, not privileged, ibidem. 

Privilege limited to fourteen Days, 715. 

For the Perſon forty Days, ib idem. | 

If the Copy of the Bill be ſerved at any Time, pending the 

Suit, the Plaintiff may proceed againſt a Lord, or Com- 
moner, at the Times mentioned 1n Stat. the 7, Geo, 2. 
ch. 8. ibidem. 

But a Perſon may exhibit his Bill, and proceed on Proceſs to 

a Sequeſtration, and Niſtreſs infinite, 716. 

The Perſon privileged forty Days, ibidem. 

* not barred or diſcontinued by Privilege of Parliament, 

ibidem. 

The King's Debtor, not privileged, except in Perſon forty 

Days, 717. 
Privilege of Parliament not to prevent proceeding in Equity, 
18, 

e in Great- Britain, or Ireland, againſt any Peer 
of Great- Britain, or Member of the Houſe of Commons 
in Great- Britain, or others intitled to the Privilege of 
Parliament of Great-Britain, how to be, and their Privi- 
lege, ibidem. And 
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And how the four Courts in Treland are to proceed in ſuch 
Caſe, Page 719. 

Where the Proſecution of any Suit is ſtayed by Privilege 
of Parliament, it ſhall not prejudice the Plaintiff, but 
he may proceed when Privilege is out, 720. 

No Privilege to bar the King, ſo that no Member be arreſted 
during his Privilege, ibidem. 

Sequeſtration i again a Peer, for Want of an Anſwer, 
and he puts in an inſufficient Anſwer, yet the Sequeſtra- 
_ | not be abſolute, but a new Sequeſtration u to 
iſſue, 721. 

Firſt Proceſs againſt the menial Servant of a Peer is a Se- 
queſtration ni/i, ibidem. 

If a Peer of the Realm abuſes a Perſon who ſerves the Pro- 
ceſs of the Court, the Court can give no Remedy ; but he 
may be indicted for an Aſſault, 367. 

The Court will grant an Injunction againſt a Member of 
Parliament, to ſtay his Suit at Law till Anſwer or further 
WO 

A Peer is toanſwer to a Bill upon Honour; but his Affidavit 
or Examination as a Witneſs, either wiva Voce, or upon 
Interrogatory, mult be upon Oath, 722. 

How a Woman, who is a Peereſs by Marriage, is to aſſert 
her Privilege, if ſhe be afterwards charged as married to 
a Commoner, ibidem. | 

No Attachment without Leave of the Court againſt a woman 

who was a Peereſs, but loſt her Privilege by marrying a 
Commoner, 633. 

A Peer who anſwers falſly upon Honour, cannot be ia- 

dicted for Perjury, and why, 723. 

See Injundions to ftay — Injunctians to flay Suits at 
Law, and Letter Mi//rwve. | 


Privilege of the Officers, c. and 


Suitors in the Court. Attorneys and other 
Officers privileged, 723. 

And exempt from ſerving on Juries, or in any Office which 
may diſturb them in their Profeſhon, 724. 


, Privilege of Attorneys extends not to their Servants, ibi 
arm. 

r An Attorney on the Roll, though he doth not practiſe, hath 

8 Privilege, ibidem. 

f Serjeants at Law or Barrifters have no Privilege, ibidem, 


- An 


e 


An Attorney uſing a Trade, to be put out of the Roll, 
Page 724. f 

A Bailiff committed for refuſing to diſcharge an Officer of 
= Court, who had produced his Writ of Privilege, &c. 
ibidem. 

Privilege, how to be pleaded, and when good, and when 
not, 130. 725. 

Attorney, c. to be ſued in their own Court only, 725. 

Plea of Privilege to be upon Oath, biden. 

8 of Privilege not to iſſue, till the Bill be filed, 
ibidem. | 

* to quiet Poſſeſſion, ſtay Waſte, or Suits at Law, 
726, 

Subpcena not to be prayed in a Bill againſt any Attorney, 
but an Order to — unleſs ſued auter — A 
dem. 

Suitors and Witneſſes attending the Court, if arreſted, ſhall 
be diſcharged, ibidem. 

Writ of Protection, 727. | 

Defendant ſet at Liberty, who was arreſted in coming to 
execute a Commiſſion, ibidem. | 

And alſo a Plaintiff, who had come up to examine his Wit - 
neſies, ibidem. | 


Privy Counſellors, Their Privilege. 


See Letter Mie. 
The Preference given them in hearing their Cauſes, 501. 


Proceſs, What, 728. 
No Proceſs to be ſerved on a Priſoner committed at the Suit 
of the Crown, without Leave of the Court, 741. 
Sce Anſwers, &c. Bills, Contempts and Miſdemeanours, 
Hearings, and Subpana to anſwer, to elect an Attor- 
ney, to hear Judgment, to rejoin, and to reftif5. 


\ Proceſs of Contempt. No Anſwer to be deemed 


filed, until the Contempts be purged, and the general 
Rule relating thereto, 437. 

Proceſs of Contempt upon the ordinary and extraordinary 
Rules, 747. 

Proceſs tunc pro nunc, the Meaning thereof, and how it is to 
be conſidered in all the Circumſtances which may attend 


it, 72. 748. 750, 751. 
f 8 Proceſs 
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Proceſs from the Beginning, in what Caſes, Page 749. 

Time given to . and Defendant anſwers fhort, Pro- 
ceſs may iſſue as if no Anſwer, 751, 

On Report of an inſufficient Anſwer, Plaintiff to go on 

wich Proceſs, ibidem. | 

Unleſs he hath accepted the Coſt. gie. 

See Title Hearing on Bills taken pro confeſſo, per Tot. 

The ſeveral uſual Proceſs of Contempt, 753. 

The firſt Attachment, and on what grounded, ibidem. 

Attachment for not appearing, or for not anſwering, 754. 

Attachment may be directed to the Sheriff of any County, 
755: 

The uſual Return by the Sheriff on the Attachment, 76:- 
dem. | 

'The Form of the Attachment, and how the Sheriff is to 
diſpoſe of his Priſoner, ibidem. 

If the Sheriff returns a Cepi, a Habeas Corpus is to Hue, 756. 

The running out of Proceſs to a Sequettration on the Re- 
turn of Non e Invventrs, ithidem. 

The Proclamation is a Proceſs iſiuing out of the extraordinary 
Juriſdiction, 7 57. | 

The Sheriff, upon Attachment or Proclamation, cannot 
break open Doors, and why, ibidem. 

The Difference between Proceſs iſſued for Contempt between 
Party and Party, and thoſe at the Suit of the — or 
in Caſe of Outlawry, 758. | 

Reaſons why, on a Contempt, the Sheriff cannot break 
open Doors, or enter Free holds, 759, 760. | 

If the Sheriff refuſes or neglects to return the Proceſs he 
may be fined, 760. 

_ an Attachment to the Perſuivant may be iſſued againſt 

im, 761. | 
Which of the Proceſs do, and which do not. iſſue of courſe, 
777. 


Proceſs againſt Infants, to compel an 


Appear ance, &c. The Proceedings, 172, and 
ſee the End of the Index. 


Commiſſion of Rebellion, wha, 761. 


To whom directed, and how to be executed, ibidem. 

How it and the Serjeant at Arms iſſue, ibidem. 

On the Commiſſion of Rebellion, the Defendant is to give 
Security to perform the Decree if required, ibidem. © 

Vox. II, Nn | How 
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| How the Plaintiff is to proceed, if Defendant, after a 


Commiſſion of Rebellion, appears or anſwers, without 

giving Security or paying the Coſts of the Proceſs, 762. 

Defendant to give Notice of his Appearance, and tender 
Coſt of Proceſs, or Plaintiff may proceed, Page 762. 

Where the Demand is on the Eftate, the Court will not 
compel the Defendant to enter into Recognizance, tho' he 
ſtands out the Proceſs to a Commiſſion of Rebellion, 
76 

The 1 may break open Doors to execute it, 

„ 

The 8 why this Writ is directed to Commilioners, 
and not to the Sheriff, ihidem. 

What Aſſiſtance the Commiſſioners may demand and have, nad 
how they are to proceed if the Priſoner be reſcued, 765. 

{ Commiſhoners of Rebellion, if to be paid, and how to act 

- when the Proceſs iſſues before, — when after a Decree, 
ibidem. 

A Juſtice of Peace cannot bail the Defendant, but the Com- 
miſſioners may, 765, 766. 

And the Defendant is then to pay his Coſts, idem. 

How the Commiſſioners may be puniſhed, if they return not 
the Writ, or let the Defendant eſcape, ibidem. 

The Proceedings on entering inio Security upon a Commiſ- 
ſion of Rebellion, ibidem. © 

Bail may be given before a Baron on the Circuit, 768. 


_ _ — >. em —᷑ U— — —_—_— 
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Serjeant at Arms, on Return of a M 9 klraamu, 


on a Commiſſion of Rebellion, 761. 768. 

The Serjeant at Arms an ancient Officer, and his Buſineſs, 
769. 

A Serjeant at Arms i in all Caſes on a Cepi Corpus returned, 
ibidem. 

Why there muſt be a Serjeant at Arms after a Commiſſion ot 
Rebellion, before a Sequeſtration can flue, 769, 770. 

The Proceedings againſt the —— at Arms, for not re- 
turning his Proceſs, 770. 

How he is to diſpoſe of his Prifonce, ibidem. 

The Sheriff not bound to take him, idem. 

Huſband and Wiſe may be taken on the Serjeant at Arms, 
but the Wife to be diſcharged by putting in her Anſwer, 
il idem. 

No Diſcharge or Conſent of either Plaintiff or Attorney 
directed either to the Serjeant at Arms, or the Purſuivant, 


to 1 of any * unlels their Fees be paid, 771. 
| * 
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Sequeſtr a tion, What, and when firſt introduced, Page 


772. | 
Of Sequeſtration and Sequeſtrators in the Civil Law, ibidem, 
and 789. 


Seqarftration on meſne Proceſs, before 4 Decree, in what 
Caſes, againſt whom it lies, how to be ſerved and execu- 
ted in all Caſes, the Power and Duty of the Sequeſtrators 
thereon, what they may, and what they may not ſequeſ- 
ter; with the Practice and Proceedings on this Sequeſtrati - 
on, and ſeveral ſpecial Cafes and Determinations in Mat- 
ters of Practice relative thereto, 774 to 790. 

See Sequeſirations on Decrees. 

Sequeſtration the firſt Proceſs againſt a Peer, and how it is to 

- , be; 776. 

For 3 Method of ſetting down Cauſes to be heard, on this 

Sequeſtration, and the Proceedings thereon, 

See Hearings on Bills taken pro confeſſo, per Tot. 

Sequeſtratition on judicial Proceſs, or 
after a Decree, The Proceedings to obtain it; 
how to be directed, teſted and returned, ſerved and execu- 
ted, in all Caſes; the Power and Duty of the Sequeſtra- 
tors; how they are conſidered in Courts of Equity; what 
Intereſt they have in the Thing ſequeſtered ; and in Truſt 
for whom, or for whoſe Benefit; and if they are to be 
conſidered for their Trouble, and how, 778 to 790. 

How to proceed if the Lands are in the Defendants aQual 
Poſſeſſion, and unſet to Tenants, 782. 

The Defendant after been taken on an Attachment goes into 
foreign Parts, Court granted a Serjeant at Arms, ibidem. 
Sequeſtration on Lands, out of which the Wife has an An- 

nuity, diſcharged by the Death of her Huſband, 783. 

Conveyances to avoid a Sequeſtration for a perſonal Duty 
void, ibidem. 

Sequeſtration from what Time it binds, b,. 

Goods ſequeſtered not ſufficient, the Proceedings, ibiderr. 

Account ordered on a firſt Sequeſtration, at the Inſtance of a 
Party who hath a ſecond; 784. 

Third Perſon having an Intereſt in the Thing ſequeſtered, 
how to proceed, idem. 

How Perſons who have a Title paramount to Sequeſtration 
are to proceed to be relieved, ibidem. 

Decree againſt a Peer how to obtain a Sequeltration, 785. 

Nun 2 Ihe 
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The Party not anſwerable for the Acts of the Sequeſtrator, 
Page 786. 

Sequeſtration that iſſues as a meſne Proceſs, determines by 
the Death of the Party, but not if it iſſues after a Decree, 

though the Decree be for a perſonal Duty, 420. 786. 

But Lands in the Hands of the Heir, not affected by ſuch 
Decree, ibidem. 

Nor ſhall it take Place of the Wife's Jointure, 787. 

But a Decree on a Covenant which bound the Heir, may be 
revived againſt the Heir, ii em. 

But not otherwile, ibidem. g 

No Order granted to renew or diſcharge a Sequeſtration, un- 
til returned, 788. : 

Writ of Aſſiſtance granted for Sequeſtrators, they having 
been oppoſed, ibidem. 

And Injunction, if Poſſeſſion be with- held or taken, ibidem. 

Sequeſtrators if to be paid for their Trouble, and Expences, 

and what, ib:dem, and 910, 911. 

Tntitled to their Sallary and Expence at the Civil Law, and 
were to account with the Perſon adjndged Owner, and to 
reſtore to him the Thing ſequeſtered, &c. 789. 

- Sequeitrators if T'reſtees for the right Owner, bidem. 


Some ſpecial Caſes and Matters of Practice, relating to Proceſs 

of Contempt in general. 

Contempts for Want of an Anſwer not to be entered until 
four Days after the Return of the Dedimus, 81, 

The Court will not diſſolve an Injunction, until the Coſts of 
the Contempts, (if any) b- paid, 551. 

Plaintiffs may go on with Proceſs for want of an Anſwer, 
notwithſtanding an Injunction, firſt obtaining an Order 
for the Purpoſe, 555. 

How the Proceſs of Contempt are to be teſted and made re- 


turnable, 789. 
Anſwer not deemed as filed, until the Coſts of the Con- 
tempt be paid, 790 ou 
Colts tendered and refuled may be lodged with the Officer, 
ibidem. 
Appearance entered or Anſwer filed after the Time is expi- 
red, and Attachment the ſame Day, if the Attachment 
ſhall hold, ibidem. 
It ſhall be good for an Injunction, 169. 791. 
Defendant on paying the Contempts to be diſcharged, ibidim. 
Apreement to ſtop Proceſs, to be in Writing, ibidem. 


Man 
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Man and his Wife in Contempt, Attorney to have Fees but 
as for one,Page 791. - | 
Proceſs cannot be revived, and if dead above a Year, au '} 
Order muſt be for Liberty to proceed, ibidem. 
Affidavit, if filed before the Return of the Attachment, the 
Arreſt is good, 792. | 
Defendant taken on an Attachment, either in meſne Proceſs 4 
ot after a Decree, to be diſcharged on his Appearance, | 
i hide m. 
And on Certificate thereof the Sheriff is to deliver up the 
Bond, ibidem. | 
Proceſs determined by the Demiſe of the King, 793. 
By an Order for Time to anſwer, all Contempts are not | 
ſtayed, unleſs it is ſo ordered, ibidem. | 
When the Proceſs is joint, anyDefendant who is taken there- 4 
on, or comes in to Anſwer, muſt pay the whole Coſt, not 1 
moietively, 794. 1 
The Coſts of the Contempts to be paid before the Contem- "1 
nors ſhall in any Caſe be heard, :bidemr. it 
The Court refuſed a Plaintiff, in a Croſs Cauſe, the uſual |} 
Order, to refer the Exceptions to a ſhort Anſwer not ha- i 
ving paid the Coſts of Contempts for not anſwering in the 14 
original Cauſe, 795. 1 
Where there are ſeveral Defendants and Proceſs of Con- = 
tempt is only againſt ſome of them, how the Order for 
the Commiſſion of Rebellion is to be drawn up, | 
See Title Order. 1 
For the Proceedings again Peers of the Realm, and | 
other privileged Perjons, fee Title Letters Mi ve and | 
Privileged Perſons. | 
' 


Reference of the Regularity of Proceſs of Contempt to the Of- f i 
cer. 1 
The Proceedings, 796. } 


The Summons, ibid. 

Proceſs regularly iſſued the Coſts to be paid, 797. 
Proceſs irregular, ibidem. 

Proceedings to confirm the Report, 7bidem. Mt 
Cauſe may be ſhewn againit confirming it, #$idem. | 


Proceſs on Decrees. See Title Decrees, &c. 414 to 


421. vl 


Quaker, 
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2 
Quaker ) How a Quaker's Anſwer or Affidavit is to be ta- 
ken, and the Form of his Affirmation, Page 59, 89. 


R. 


Recognizance, Upon a third ſhort Anſwer, and Non- 
payment of Coſt, Defendant to enter into Recognizance 
to perform the Decree, if the Plaintiff requires it, 449. 
On the Defendant being let in to make Defence on a Decree 
or a Bill taken pro confeſſo 2 to the Statute, he is 
to enter into Recognizance for the Coſt, and to abide the 
Decree, 486. 
On an Injunction to ſtay Proceedings at Law, the Plaintiff 
to enter into a Recognizance not to diſmiſs his Bill, and 


to revive in Caſe of Abatement, and to pay what ſhall 
be decreed, 556. 


References, Reports, and Exceptions 


| thereto, Reference what, 798. 

What Matters the Officer is impowered to determine, and in 
what Caſes, ibidem. 

No Reference on a Demurrer or Matter, touching the Ju- 

riſdiction of the Court, 7b:dem. 

Report what, ibidem. 

Rules for drawing them up, 799. 

No ſpecial Report, but on Maiter of Difficulty or by Order 
of Court, ibidem. 

No Exceptions to Officer's Report on Matters of Practice, or 
on taxing Coſts, but the Party aggrieved may be relieved 
on Motion, ibidem. 

Attorney to pay five Pounds out of his own Pocket for every 
Exception, ibidem. g 

On an Anſwer being reported not ſcandalous or impertinent. 
if the Plaintiff excepts to the Report he muſt ſhew ſpeci- 
cially wherein it is ſcandalous or impertinent, 710. 

The like on Exceptions to a Report of an inſufficient An- 
ſwer, ibidem. | 

No Exceptions to a Report of Scandal, if the Scandal be 

. Expunged, 711, 
Exceptions 
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Exceptions to be only to Reports that need Confirmation, or 
to ſpecial Reports, but Motion to be to diſcharge others, 
Page 800. 

If Defendant excepts to the Report, the Plaintiff may alſo 

except, ibidem, : 

Time for entering Reports, Certificates, and Affidavits, if. 


em. a 
The Time for ſetting down Exceptions to Reports to be ar- 
ued, ibidem. 
To be diſallowed if not ſet down in Time, 801. 
The Time far ſerving the Order for ſetting down the Excep- 
tions, zbidem. 
For the further Proceediags upon the ſeveral References 
and Reports in this Court, ſee Accounts, Proceſs of 
Contempt, Cofts, and Exceptions to anſwer, per Tot. 


Re-hear INgS. Every Order and Decree until ſigned and 


enrolled, may be altered by Re-hearing or by Motion, 
801. | | 

Either Party may petitipn for a Re-hearing, and the Pro- 
ceedings thereon, 802. 

The Sum to be depoſited on a Petition for Re-hearing, 
and the Sum to be paid the adverſe Party, ibidem. 

The Sum depoſited to be paid back, if Party petitioning be 
relieved, ibidem. 

Re-hearing not a Matter of Right, and not granted but on 

paying Coſt, or ſome other I erms, ibidem. 

And they are not uſually granted. after any Length of Time, 


'803. | | 
Cauſe, if ſet down to be re-heard,”the Barons to be attended 
with the Decree, the Petition and Order for re-hearing, 
which are alſo to be produced to the Court on the Re- 
hearing, 805. ' | 
Subpcena to hear Judgment not to iſſue on Re-hearings. ibi- 
m 


Notes not to be altered but in the Term the Decree was pro- 
nounced, ibidem. | 

Exhibit may be proved as on the Hearing, but no new Mat- 

ter to be offered without Leave of the Court, 806. 

Re-hearing not to ſtop Proceedings on an Order or Decree 

- appealed from, without ſpecial Oider, ibidem. 

Party petitioning ſhall have Benefit only of the Matter com- 

plained of; but the Decree ſhall be open in the whole as 
to the other Party, ibidem. 
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A Matter of Fact miſtaken at the Hearing, is to be ſet right 
by Re-hearing, Page 806. 

The Court will not re-hear a Cauſe, though the Decree has 
been open ſince the Inrolment, 7ib:idem. 

Petitions for Re-hearings, ſometimes general, and ſome- 
times particular, 807, | 

May be altered or amended, ibidem. 

May be preferred immediately after pronouncing the De- 
cree, ibidem. ; | 

After Hearing and a Decree, a Bill may be for Diſcovery 

in Aid of a Re-hearing, either by the Plaintiff or the De- 

fendant, ibidem. . 


Rejoinde T. See Title Replication and Rejoinder, per 
hs F | 


Replication and Rejoinder, what, 808. 

eplication general and ſpecial, ibm. 

General Replication, what, 7bidem. 

Special Replication, what, and in what Caſes, 286. 80g. 

Replication, what to contain, 809, e | 

Not to depart from the Bill, 810. 

Or Defendant may demurr for the Departure, ibidem. 

No Replication where the Defendant demurrs, ibidem. 

Often neceſſary to reply, tho Plaintiff has no Witneſs to 
examine, ibidem. | 5 ; 

Cauſe may be heard on Bill and Anſwer, if Subpcena to re- 
join be not ſerved, tho? iſſued out, b,. | 

Diſmiſs for Want of Proſecution, how at the Civil Law, 
811. | | 

Time for replying, and Diſmiſs for Want of Replication, 
ibidem. Ra, | 

If Plaintiff replies, after Defendant hath taken out a Certifi- 
cate of no Replication, he is to pay Coſts, ibidem. 

Defendant may compel the Plaintiff to examine, or on De- 
fault thereof, have a Commiſſion ex Parte, 812. 

But not unleſs the Plaintiff hath lapſed a Vacation, 74i- 
any F 

How the Defendant is to proceed if it be an Injunction 
Cauſe, ibidcm. | 

How the three Terms for replying are to be accounted, 151. 


dem. 
Plaintiff 
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Plaintiff hath four Days to reply after the Rule for a Diſ- 


miſs, Page 812. 

PlaintiF may retain, even after the Attachment for Coſt 
hath iſſued, on Payment of Coſt, 813. 

How to proceed if Plaintiff, after removing to retain the 

Bill, pays not the Coff, ibid. 

f Plaintiff pays the whole Coſt before the Motion, 814. 
laintiff to reply to all the Defendants who have anſwered, 
tho” there be other Defendants who have not anſwered, or 

he ſhall be diſmiſſed with Coſts, ibidem. 

Unleſs he bath effectually proſecuted the Contempts againſt 

tze other Defendants, ibidem. 

Or unleſs the Defendants who have not anſwered be intitled 
to Privilege of Parliament, ibidem. | 
Plaintiſf may difmiſs his Bill for Diſcovery only, on paying 

_ every Defendant twenty Shillings Coſt, 815. 

Or Defendant may diſmiſs it with taxed Coſts, ib:idem. 

ay it be for Relief the Plaintiff muſt pay taxed Cofts, 
ibidem. | 

Plaintiff to pay the Coſt on his diſmiſſing his Bill, or De- 
— wy may have it taxed, and iſſue a Subpœna for it, 
ibidem. 

Diſmiſs ſet aſide, where the Bill was to be quietted againſt 

frequent Diſtreſſes, 816. | 

On Plea or Demurrer allowed, Bill to-be diſmiſſed, ibiam. 

One Replication ſufficient to ſeveral Anſwers, ibidem. 

Of ſerving the Defendant with Subpaena to rejoin, ibidem. 

The at reap to rejoin is according to the old Civil Law, 

n 839. 

I Defendant is obliged to rejoin gratis, he is to be ſerved 
with the Rule, 818. 

The Time the Deſendant has to rejoin, 582. 819. 

Defendant may, if he will, rejoin gratis. 819. 

On general Replication, if Defendant lives above forty 
Miles from Dublin, on Affidavit thereof the Court will 
give Laave 10 ſerve Defendant's: Attorney with Subpœna 
to rejoin, ibidem. 

So as a ſpeciab Replication, upon Affidavit of Defendants 
living fifty Miles from Dublin, 819, 820. 

Pejeinder, what to contain, 8 20. | 

9 ſpecial Replication, Subpcena to rejoĩn muſt be ſcr ed. 

 abidem . 911 | 

If Plaintiff may put in a generab Replication, after a Plea 
or Demurrer to a ſpecial Replication, allowed, iden. 
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If Plaintiff replies to the Defendant's Plea, he admits it to 
be good, Paye = 

On a Re-hearing, Plaintiff had Leave to reply, 820. 

Cauſe at Iſſue by the Replication, 821. 

Replication may be fled after Examination, and after a De- 
cree Nunc pro tunc, ibidem. 

Where there is a Plea and Anſwer, and the Plaintiff re- 
plies, the Replication muſt be to the Anſwer as well as to 
17 Plea, ibidem. 

TONE may be withdrawn, and Cauſe heard on Bill 
Anſwer, 821, 822. 

After Replication the Defendant can't obtain a Diſmiſs, but 

upon hearing the Cauſe, 822. 


Repor tf See Title Reference and Report, per Tot. 


Review and Reverſal. See Title B,, 326 to 333. 


Revivor. see Abatement. 


S. 


Sale of Lands under a Decree. The Pro. 


ceedings on confirming a Sale of Lands, 424, $25 
An Injunction to iſſue to put the Purchaſer in ofleſſion, 


Tf. the: Defendant refuſes to execute- the Deeds, the Court 
will grant an Attachment, 426. 
Depoſit, it not paid, Lands to be again ſet-up, 426. 
How to proceed, if a Purchaſer neglects or refuſes to pay 
the Remainder of the Purchaſe 8 280 after Depoſit, 
426. 
ITbe Court will order the Depoſit to be paid back, if the 
Title be doubtful, 427. 
If the Purchaſer will forfeit his Depoſit the Court will not 
compel him to procced, idem. 
Where the firſt Purchaſer declines the Purchaſe, the Lands 
: muſt be again ſet up, ib:4cm. | 
* che Purchaſer be ordered to pay the Money, it is not a 
Debt due by Decree, 428. 
See Decrees to foreclaſe Mertgages, 


Scandalous 
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Scandalous Pleadings. See Pl:adings, per Tot. 
An Infant's Anſwer may be referred for Scandal, and who 
ſhall pay the Coſts, Page 513. 


Scire Facias to revive a Decree. tn what 


Caſes it lies, and from whence it was formed, 19 to 26. 

If the Defendant can demur thereto, 20. 

The Method of Proceeding on ſuch Scire Facias, and how it 
is to be ſerved, 25. 

If the Decree be not enrolled, a Bill of Revivor to iſſue, 
23. 

No Demurrer lies to this Scire Facias, 114. 

Bill lies for Diſcovery of Ter-tenants in Order to bring a 

Scire Facias at Law, 896. | 


Seas. Haw Leaſes for Liyes are to be renewed, where the 
Perſons who are to renew are beyond Seas, 525. 


Sequeſtration and Sequeſtrators. 
See Title Decretal Orders, &c. 778 to 790. Hearings 
on Bills taken as confefjed, 480 to 497. and Title 
Proceſs; and ſ e che Appendix, 910, 911. 


Serjeant at Arms, 761. and 768 to 772. 
See Title Proceſs.” © 


Sher iffs. Fines impoſed on Sheriffs, not to be taken off 


but on Caufe ſhewn and Coſts paid, 468. 

After two Fines are impoſed, an Attachment to the Purſui- 
vant may iſſue, 468. 

Fines impoſed on Sheriffs, not to be reduced but on good 
Cauſe ſhewn by Attorney, 468, 


Solicitor See Title Attorney, per Tet. 


Submiſſion to a Reference. The Form of the 


Submiſſion, and how to be executed, and the Proceed- 
ings on the Reference, 
See Title Arbitrament and Award, per Tot. and page 


659. 
Oo 2 An 
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An Attorney may aſſent to an interlocutory Order, but not 
to a Reference finally to determine, Page 660. | 


Subpcena to anſwer. Sabpœna the firſt Proceks to 


call the Defendant in to anſwer, and i is mads out by the 
Attorney, 728, . 

Originally a Proceſs at Common Law, 729. 

An was formed by the Court of Chancery, after the Man- 
ner of Citations at the Civil and Canon Law, 729. | 

Subpcena, why ſo called, and when firſt framed, 7 29. 

Common to and prayed on all Bills, except poſleſiory Bills, 

F our Defendants only to be in a Subpœna, 7 30. 

How to be teſted and made returnable, 730. 

The Return of the Subpœna two-fold, 730. 

Subpcena teſted on a Dies non, good, 7 30. 

How to be prepared for ſerving, 731. 

What Miſtakes in the Wit will vitiate it, 732. 

If ſeveral Plaintiffs, how to be mentioned, 734. 

When it may and when it may not iſſue before the Bill is 
filed, and the Proceedings where it iflues before the Bill 
is filed, as well on the Part of the Plaintiff as of the De- 
fendant ; and the AR of Parliament, and the Rules and 
PraQtice relating thereto, 733 to 736. 

See Title Dryjunions, + 
8 —_ is to indorſe on the Subpcena, that the Bill is 
73 

And TY it 2 filed SE a Year, he f is to mention ths Time 
of filing it, 735. 

3 are Defendants, againſt whom Proceſs is prayed, 
73 

How every 8 as well Subpeena to anſwer, as in all 
| other Caſes, are to be ſerved, and in what Cales the Ser- 
vice ſhall be good, and when not; with ſome ſpecial 
Matters of Practice as to the Service of Subpanas, 735 
to 739. 

The Perſons employed t to ure Subpcenas are to be literate, 


737 6 

A Pelſon who reſides in the Country if ſound in Town and 
ſerved with a Subpœna, the Time he has to anſwer, 
738. 

Where the Defendant is out of the Kingdom, or abſcofids 
to avoid the Service of the Subpcena, how the Court will 
order the Service, or compel an Appearance; with ſeve- 
** — Cafes relating * 738 to > 741, 1 

0 
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No Procefs to be ſerved en a Priſoner, committed at the 
Suit of the Crown without Leave, Page 741. 
Proceedings againſt Attornies on filing Bills againſt them, 


741. | | 
The Attorney General not to be ſerved with a Subpœna, 
and how the Proceedings are to be, 741. 
Subpœna may be ſerved within a Liberty, 742. 
On Affidavit of an Injury done to the Party ſerving the Pro- 
' cefs, and on Motion, the Court will commit the Party 
r | 6 
Subpcenas on Bills on forecloſure of Mortgages, how to be 
ſerved on Perſons abſconding, or out of the Kingdom, 
742. Ws 
See Attorney General, Bills, Letter Miffive. 
Subpcena to elect an Attorney, where  con- 
Al.tional Decree has lain dead above a Year, 399. 
Where a Cauſe has ſlept 12 Months, 743. 
The Reaſon of it, ibidem, © | 5 
Where · the Defendants Attorney is dead a Subpœna ad faci- 
end, &c. maſt iſſue, 744: | 
The Proceedings thereon where the Defendants Attorney is 
living and when he is dead, 744. g 
On an Appearance Plaintiſſ may proceed of Courſe, 744. 
Service of this Writ good if left at Defendant's Houſe, 
744. 1 
** Abatement and Revi vor. 


Subpcena to hear Judgment, ts according to 
the Proceedings at the Civil Law, 472. 746. 
In what Caſes it is to be ſerved, 321. 366. 471, 472. 479. 


482. 747. 
And in what Caſes not, 294. 492. 666. 807. 


How it 1s to be ſerved, 745. 
How when an Infant is Defendant, 746. 


Subpcena to Rejoin, The Time the Defendant has 

do re join aſter Service of the Subpœna to re-join, and the 
Proceedings in Caſe he does, or does not re join, and 
where he is to re- join gratis, 475, 476. 


Though 


| 
1 
. 
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Though the Subpcena be not ſerved, but ſued out, yet the 
Cauſe may be heard on Bill and Anſwer, Page 47;. 

It is analogous to a Citation, previous to an Examination, at 

the Civil Law, 1 817. 

If _— before Plaintiff replies, the Defendant ſhall have 
Coſts, 571. 

The Rule to re-join may be entered immediately after 

, Service of the Subpcena to re join, 581. 

If Defendant is obliged to re join gratis, yet he is to be ſer- 
ved with the Rule, 818. 

Defendant may, if he will, re-join gratis, 819. 

On a general Replication, if Defendant lives above forty 
Miles from Dublin, on Affidavit thereof, the Court will 
give leave to ſerve Defendant's Attorney with Subpœna 
ta re join, 8 19. 

And on a ſpecial Replication, if he lives above fifty Miles 
from Dublin, 819. | | 

If a Plaintiff files a ſpecial Replication, he muſt ſerve the 
Defendant with a Subpcena to re-join, though he be un- 

der a Rule to re join gratis, 820. 1 | 

See Title Replication and Regoinder. 


Subpcena to teſtify 9 In what Caſes, and how to be 
ſerved, 588. 
If the Witneſs does not attend after Service, an Attachment 
on Affidavit thereof, ſhall iſſue, 588. 
On a Service in Dublin, the Witneſs is to be tendered a 
Shilling, but if he lives remote, his travelling Charges, 
588 and 589. | 


. Suitors of the Court, 526, 727 
| Sce Privilege. | 


Supplemental Bill, 221 288. 
See Bills, 


T 


Tithes. Suit for ſmall Tithes not proper in Chancery, 234. 

That the Ad intended laſt Seffions for recovering Tithes by 
vil Bill did not paſs, ſee the Appendix, 911. 

Truſt 
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Truſt, Truſtees, & ceſtui que Truft. 


Death of Truſtee, or ceſtui que Truſt, after Decree, Page 14. 
Decree againſt ceſtui que Truſt and Truſtees, to convey, and 
ceſtui que Truſt dies, yet the Truſtees ſhall convey, 14. 
No Allowance to a Truſtee or Mortgagee, if they manage 
the Eſtate themſelves, but it is otherwiſe, where they em- 

ploy a Bailiff, 46, 1 


"Che Statute of Limitations does not reach a Truſt, and how © 


it ſhall be affected by Fine and Non-claim, with ſeveral 
ſpecial Caſes relating thereto, 125 to 129. 637. 

A Truſtee for three, cannot be called to an Account by one, 
without making the reſt Parties, 223. | 

Where a Truſtee ſues in his own Name, the ceſtui que Truſt 
is to be a Party, 229. | 

Truſtees are uſually exempt from Coſts, or awarded Coſts 
out of the Eſtate in their own Hands, 374, 375. 

The Proceedings againſt Perſons who are but Truſtees and 
don't appear or anſwer, after Service of Proceſs, or where 
they cannot be found, See Title Hearings on Bills to b 
taken pro Confeſſo, 485 to 488. 

An Infant may be a Truſtee, 521. 

Infants ſeized of Eſtates in Truſt, or by way of Mortgage, 
may by Statute convey by the Directions of a Court of 
Equity, 526. 

And they ſhall be compelled to it by Order of Court, 527. 

The Heir of the Mortgagee is a Truſtee within the Act, 
both for the Mortgagor and the Executor of the Mortga- 


ee, 527. | 
The Heir of the Vendee is a Truſtee for the Perſon who 
paid the Purchaſe Money, 528. 
If the Conſent of the next Heir at Law to the Conveyance 
be requiſite, 529. 
But the Truſt mult appear in Writing, or the Court will 
leave the ceſtui que Truſt to get a Decree by Bill, 5 29. 
An litue N directed to try whether there be a Truſt or 
not, 669. ; 

A | alan bare Truſtee may prove the Execution of the 
Deed, 854. | 

Truſtees ate not to be examined one againſt another, 8:9. 

Parol Evidence ſhall be admitted to rebut a pretended retult- 
ing Truſt, whea it concurs wit the Conveyance, 883. 


Umpire 
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Umpire and Umpirage. 
See Arbitrament and Award, per Tot. 


Voue. Dire. The Explanation of it, 851, 


Waſte. Who fhall be reſtrained from commmitting 
Wafte, and in what Cafes, and the Proceedings upon In- 
junctions to reſtrain Waſte, Er. . 
See Title Paſſſry Bills, per Tet. and Title Injunc- 
dor, ſee àlſo the Apprndix, go2 to 909. 


Wills. In what Caſes the Will itſelf is or is not required by 
the Court, 844. 6: | | 

hs is requiſite of the Execution of a Will of Land, 
848. 

E the Witneſs ſwears he ſubſcribed it in the fame Room, 
and at the Teſtator's Requeſt, held good; tho" not faid 
in the Teſtator's Preſence, $48. 

A Will atteſted by two Witneſſes, not a good Appointment 

of an Uſe of Land, purſuam to a Power, 849. 

The Difference between Evidence offered to the. Court, and 
Evidence 2 „ .- 

No Parol Proof ſhall be admitted againſt a Will, bat may be 
admitted to aſcertain the Perſon or Thing deſeribed in a 
Will, or to ouſt an Implication, or rebut an Equity in 

Relation to a perſonal Fontune, We. 879 to 883. 

How Wills, by which Lands are devifed, are to be 
executed; how-to be revoked ; the Proof neceſſary to 
ſuch Wills ; who may be Witneſſes to Wills, and the ſe- 
—_ Statutes relating thereto, 847 to 850. and 360 to 

3» 


Witneſſes, 
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Witneſſes, Evidence, and Proof. what 


ſhall be admitted as Evidence, and will amount to ſuffi- 
cient Proof, and herein of the ſeveral Pleadings and Pro- 
ceedings of Courts, and the Copies thereof; and alſo of 
Deeds, Writings, c. and how and in what Caſes they 
reſpectively ſhall be received as Evidence, and ſtand in 

Point of Credibility ; with the general Rule of the Court, 
and ſeveral ſpecial Caſes and Determinations relating 
thereto ; and herein alſo of the 'Execution and Proof of 
Wills, Page 822 to 850. 860 to 865. and 882. 

See Title Depo/itions. 

Of the Sufficieney and Diſability of Witneſſes, who ſhall 
be admitted as Witneſſes, and what Perſons ſhall not, 
and who are, and who are not legal Witneſſes, 849 to 

= ; "= | 

Where Want of Reputation, Integrity, or Capacity, ſhall 
exclude a Perſon from Teſtimony ; and herein of exhi- 
biting Articles to the Credit of Witneſſes, and the gene- 
ral Rules of the Court and the Practice and Proceedings 
thereon, 865 to 873. 

Of Parol or Collateral Evidence, and where it ſhall, and 
where it ſhall not, be admitted to explain, confirm, or 
contradict what appears on the Face of a Dred or Will, 
844. and 873 to 884. | 

Of the Diſcovery of Evidence, ang where, for whom, and 
againſt whom it lies; and herein of Bills for Diſcovery of 
Evidence, in what Caſes they lie, and in what Caſes the 
Party ſhall or-ſhall not be compelled to anſwer, or diſco- 

' ver, with ſeveral ſpecial Caſes and Determinations relative” 
thereto, 59, 60.' and 883 to the End, Th 


Witneſſes examined in Perpetuam rei 


Memoriam. tn what Caſes, and the Proceed- 
ings thereon, 341 to 354. | : 
See Title Bill quia 7 ok 


Vor. II. Pp Witneſſes 
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Witneſſes examined de bene Eſſe. 
In what Caſes, and the Proceedings thereon, and how it 
was in the Civil and Canon Laws, Page 344, 345. 623 to 
629. See Title interrogatories, &c. 


Writs. The Atornies in this Kingdom make out no 


Writ but the Subpœna, 201. 
What Writs are uſually prayed by Bills in this Court, 2092 


Writ of Eſtrepment, what, in what Caſes grant- 
ed, and the a thereon, 322 to 326. f 
See Pofſeſſory Bills, Injunfions to reflore and gui, 
&c. and ſee the Appendix, 4 2 


— — ere. 


0D: 23ND A; 


Infants. How to proceed againſt Infants who negle te 
| appear on Service of Procels, 172. 993. 


Peers. Sequeſtration the firſt Proceſs againſt them; and on 
ſpecial Contempts to iſſue immediately, 721. 776. 911, 


Tithes, See Page 912, 


The END of the INDEX. 


( 993 ) 


| Note, The following Caſe having hap- 
pened ſince the Appendix and Part | 
of the Index were printed, and be- 
ing ſpecial, it is thought proper to 


incert it here. 


N the Caſe of the Attorney General Ho» to proceed 

and others againſt Redmond and Aune who negleck to 
Dillon, who were Minors under the ere 
of fourteen Years, and had no Guardian ce. 
teſtamentary, or otherwiſe, (as appear - 
ed by Affidavit) being ſerved with a Sub- | 
pœna upon an Information, neglected | 
to appear, on which, Attachments were 
entered againſt them in the uſual Man- 
ner directed to the Sheriff, and then a 
Motion was made, that the Tipſtaff of 
the Court, or the Purſuivant, might be 
ordered to bring the Defendants the Mi- 
nors up to Court, that a Guardian 
might be aſſigned for them, to appear 
and anſwer; but as it appeared that the | 
Defendants were not yet in Cuſtody F 
of the Sheriff to whom the Proceſs was | 
directed, the Court would make no | 
Rule as to bringing up the Minors, but | 
on Application of Counſel, ordered the | 
Proceſs to be changed to the County 
where the Defendants lived; but it was 
mentioned by ſome of the old Practitio- 
ners of the Court, that the uſual Way 
is, to carry on the Proceſs to a Serjeant 

at 


( 994 ) 
at Arms, or to apply for an Order that 
the Proceſs may be directed to the Pur- 
ſuivant of the Court, as the Scrjeart at 
Arms and Purſuivant are more immedi- 
ately the Officers of the Court; but that 
in the latter Caſe, a Mun e Inventus 


muſt be firſt returned, on the firſt At- 


tachment, to the Sheriff, In the Court 
of Chancery, the Proceſs in theſe Caſes is 


always carried on to the Serjeant at Arms; 


but the Purſuivant of that Court can ex- 
ecute his Proceſs but within ten Miles of 
the City of Dublin, unleſs upon ſpecial 
Contempts. See Page 755, 756, where 
It is ſaid the Sheriff, on duch an Artach- 
ment, is not obliged to bring up his Priſo- 
ner to Court, unleſs there be a ſpecial 
Order for the Purpoſe, 


FH 
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BRITANNICVM 


— 


FINIS. 


ERRATA in Words and Letters, 
EXPLANATION. 


P. ſtands for Page, f. for for ; I. for Line; r. for read; d. for 
| | dele ; and'i. for inſert. | 


P. 11 f. pedente r. pendente, I. 9. p. 23 f. toor. to, 1.6. p.36f. 
Summons r. Summon, I. 26, that omitted, I. 34. p. 82 f. Paret in 
the marginal Note r. Parte, and add y to the & in the Note at bot- 
tom. p. 74 f. Commiſſioners r. Commiſſions, I. 6. p. 110 f. declina- 
tory r. dilatory, I. 27. p. 112 f. ſeems r. ſeeks in Margin. p. 120 i. 
138 after 137, 1. 27. p. 144 f. Buck r. Burke laſt line. p. 182 f. 
tranſafed r. transferred, l. 4. p. 196 f. Parties r. Party's, I. 15. 
p. 224 f. 7 r. Legatee, I. 9. p. 275 f. 1748 r. 1743, 1.8. 
p 306 307 d. Parentheſis. p. 3 10 f. Vendicat. r. Vendicatione, I. 5. 
p. 314 f. Priority r. Privity, I 3. p. 316 f. ther, this, I. 15. p. 
332 f. infinie r. infinite, I. 16. p. 337 f. for r. by, in marginal 
Note. p. 344 f. Law r. Laws, I. 9. p. 359 i. bein laſt Line but 
one. p. 360 f. it r. he, I. 13. p. 378 f. broughr. brought, 1.8. p. 
384 f. Circumſlance r. Circumſtances, in the Note at the bottom. 
p. 390 f. regiſitianem r. _— I. 18. p. 408 d. 70, I. 13. 
p. 436 f. Counſe r. Counſel, I. 1. p. 475 f. 401 r. 478, 1.9. p. 
482 f. Contumacia r. Contumax, I. 3, and at the End of the Para- 
graph, i. pars 6 de contumacia, 32. p. 535 f. Defendant r. Plain- 
tiff in Margin. p. 540 f. Revolutions have r. Reſolutions having, I. 
24, p. 544 f. and r. to the, I. 19. p. 547 f. 52 r. 59, I. 12. p. 
5501. otherwiſe before the Word the, 1. 21. p. 575 f. Examiners 
r. Examinations, I. 9. p. 585 f. Commiſſioner r. Commiſſion, I. 12. 
g. 598 i. 70 l. 13. p. 633 i. ½ l. 21. p. 667 f. % r. or, I. 20. p. 

76 f. Commiſſion r. Petition, in Margin. p. 736 f. not r. no, I. 26. 
p. 775 f. Segueſtration r. Segueſtratort, I. 30. p. 780 f. municipipal 
r. municipal in the Note. p. 781 f. Cuſfodium r. Cuſlodiam, I. 1. p. 
783 f. revive r. renew, l. 28. p. 797 f. Proofs r. Proceſs, in Mar- 
gin. p. 860 f. 812 r. 869, I. 9. N 883 d. is, I. 13. p. 884 i. 
not before only, in fifth Line of the Notes, 


The ERRATA in Srors, 44 ;. 6 W 
i.: J. 4. p. 12 d.? and i., I. 8. p. 34 d. . I. 1. p. 74 d., af- 


6. p. 224 i.; l. 18. and d.; and i., l. 19. p. 270 i.. I. 4. p. | 


286 i., I. 24. p. 289 d., I. 12. 20. 22 and 24. p. 312 d. , l. 
27, 28 and 32. p. 315 d., I. 29. 31 and 32. p. 316 d.; I. 27, 


. 

and d., 131. p. 31) d., I. 4 and 21, and i., I. 14. p. 319 d. 
. . 1, 1. 14. p. 346 i., I. 1, 2. p. 350 d. 
K Lth 4 11.4. p. 368 d.; i. I. 18, and d. i. 
1. 21. 7 31. 1.4. E UI 3 _ 
——— ter ; 3 1 

p. 516 d.; dads Sq $44. , * = \ 

d.; 1. 11. p. 55 24. p. 5613. ,1. 19, P. 593 
5496.þ1, 11. p.5580 p. 597 d. = p. 660 i., I. 6. p. 


664 d.; 1. 10 and 12, p. 684 d.: l. 3 L 13. p. 
— 7 * 1.1. A p. 794 d. 1,5 p. 802 d.; 1 


7. p. 803 d.; . p. 8 6d. , I. 26. Þ. 
336 d. ; I. 27. p. 866 i. , after Reputation d., — 4. 


